PART I  ‑  INTRODUCTION: The HREOC Report

“Assisting family reunions is the most significant and urgent need of separated families” (HREOC, Bringing Them Home, p. 347).

In May 1995, the then Attorney‑General, Michael Lavarch, requested that the Human Rights and Equal Opportunity Commission (HREOC) examine the past laws, policies and practices which resulted in the separation of indigenous children from their families, and examine the adequacy of current laws, policies and practices in relation to those who have suffered from indigenous child separation.  HREOC was also asked to provide advice on the current situation regarding the placement and care of indigenous children. The government’s initial terms of reference to HREOC did not include compensation clause (c) but were amended in August 1995 to include that question. 

Bringing Them Home: National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (‘the BTH report’) was the result of the HREOC inquiry and was published in April 1997. 

The BTH report dealt with the practices and policies of separating indigenous children from their families undertaken by all State governments and the Commonwealth government in its administration of the Northern Territory. The report claimed that the practice of separation of indigenous children from their families affected between one in three and one in ten of all indigenous children between approximately 1910 and 1970
, and was an expression of deliberate government policies which constituted at the very least a major infringement of indigenous people’s common law rights and human rights, if not a more conscious attempt at genocide.  The report claims that these policies had traumatic consequences for indigenous families and communities across generations and on this basis HREOC recommended monetary compensation.  Numerous other measures are also recommended to redress the harmful effects of child separation, which the BTH report sees as surviving to the present day and contributing to indigenous disadvantage and community dysfunction.

The 54 wide-ranging recommendations are directed to the States and Territories, to the Commonwealth and to the non-government organisations, such as the churches, who were involved in the separation of children from their families.  Responding to the HREOC recommendations is complex and requires collaboration and action across a range of agencies and jurisdictions.

The HREOC recommendations fall into three broad categories:

· The first category relates to reparation/compensation for the individuals removed, their families, communities and descendents.  

· The second category relates to reunion, health and other services for those affected by past polices and practices.  

· The last category relates to contemporary State/Territory separation policies and practices in relation to adoption, child welfare and juvenile justice.

In considering the findings and the recommendations of the BTH report, and an appropriate response to them, it is important to note a number of key assumptions on which the report is based.  These assumptions warrant further investigation.

KEY ISSUE 1: Who are the ‘stolen generation’?

The term ‘stolen generation’ is not used by HREOC itself but has come to be commonly used to refer to all indigenous people separated from their families during the period from about 1910 to about 1970.  It is an emotive term, conjuring up the image of a small child snatched from the arms of his or her mother, placed in an institution where he or she was mistreated and abused and prevented from having any further contact with his or her family.  The BTH report itself has done much to create this image.  However, there are two basic flaws in the ‘stolen generation’ concept: 

· the first is that, as the BTH report acknowledges, between at least 70 and 90 percent of Aboriginal children
 were not subject to separation
; and

· secondly, the evidence that a proportion of those removed fitted within the stereotype of ‘forcible removal’ is only anecdotal and has not been subjected to proper scrutiny.

Although not used in the BTH report, the term ‘stolen’ is now used interchangeably with the term ‘forcibly removed’, as used in the HREOC inquiry.  

The terms of reference for the HREOC inquiry, which directed it to conduct the widest of investigations into the separation of indigenous children from their families, have contributed to the construction of a simplistic concept of a ‘stolen generation’. They are framed in the following very broad way:

Trace the past laws, practices and policies which resulted in the separation of Aboriginal and Torres Strait Islander children from their families by compulsion, duress or undue influence, and the effects of those laws, practices and policies.

In pursuing this broad approach, HREOC discussed the concepts of “compulsion, duress and undue influence”
 and used the term ‘forcible removal’ throughout the report to include all three aspects.  Importantly, the inquiry did not consistently differentiate between reasons for removal, or treat separately removals which may have been justified whether by the child protection standards of the day or by reference to modern understanding of the need to remove children from their homes.  Although at times the inquiry recognised that removal may, in some circumstances, have been justifiable, and agreed that: 

Due to the dispossession and dependence of indigenous families, many children’s physical and sometimes psychological well-being was endangered.

It concluded that:

These children nevertheless fall within our terms of reference because they were separated from their indigenous families and communities, typically by compulsion ...  The issue of justification may be relevant to any remedy that might be contemplated. 

While the stereotype of the child snatched from his or her mother would fit within the scope of the inquiry, it by no means represents the full range of circumstances considered by HREOC.  The terms of reference of the BTH report would equally cover the case of a teenage child leaving his or her local community to go to school in circumstances where his or her parents had reservations about the move and were persuaded by the local priest that education was an important opportunity.  Also all the statistics cited by HREOC include children who were not forcibly separated and those who were forcibly separated for good reason.  Clearly such cases do not fit within the widely understood notion of the ‘stolen generation’. 

The BTH report also specifically includes situations where further contact between the child and his or her parents was not precluded.  Such situations would include those where children were placed in dormitory accommodation with their parents or other family living nearby and in circumstances where children were placed with their siblings.  In these circumstances, the children were not distanced from their families and grew up in full knowledge of their backgrounds.

The HREOC inquiry’s terms of reference also included the circumstance of any child at real risk of physical harm in its home: circumstances which would also today warrant emergency court sanctioned removal.  Even today Aboriginal children are 5-8 times (depending on the jurisdiction) more likely to be the subject of care and protection orders, and 5-14 times more likely to be in out-of-home placements.
  Nobody would regard these as ‘stolen’ or unreasonably separated children.

Essentially, therefore, the BTH report includes within its definition of ‘forcible removal’ children separated by force, whether or not in accordance with the law, whether or not separation was in the child’s interest for welfare reasons, and children whose separation was with the consent of parents (or others in a guardianship role) who were persuaded or influenced into allowing the separation by another person, whether for good or poor reasons, and also children who were sent away for schooling and health reasons but were able to maintain contact with their relatives nonetheless. 

If these are all to be classed as ‘forcible removals’ this would appear to allow very little scope for really voluntary decisions on the part of parents or guardians, and assumes as a matter of course that they would always elect to keep their children with them, regardless of the circumstances. 

Such a lack of differentiation represents a fundamental methodological flaw in the BTH report:

The confusion and distortion apparent in some of the report’s discussion about the kinds of cases which fell within the terms of reference make it difficult to feel confident that the Inquiry adopted a judicious approach to its task.

The government is concerned that the confused methodology and its consequential simplistic ‘stolen generation’ terminology has distorted public understanding of the historical record.  The dangers of classing such a broad range of circumstances under the ‘stolen generation’ heading  are evidenced by the facts of three cases which have recently been the subject of judicial consideration, and which are discussed further below in this submission under the issue of compensation. 
This is not to say that children separated in circumstances other than the archetypal ‘stolen child’ scenario have not suffered trauma as a result of having spent a proportion of their childhood away from their families and communities.  

The government accepts that there have been traumatic consequences for some people stemming from indigenous child separation policies and practices, whether undertaken with or without consent, with or without good reason.  Because it acknowledges the effects of separation, the government has developed a programmatic response to the needs of the Aboriginal Australians affected.  Indeed the Commonwealth package of initiatives in response to the BTH report, outlined below, aims to assist in family reunions, access to records, counselling and support in order to assist all those who for one reason or another did not spend their childhood within their indigenous community.

Nonetheless, consideration of the recommendations contained in the BTH report must have regard to the varied circumstances which fell within the inquiry’s terms of reference, rather than to any inaccurate and monolithic view of the so-called ‘stolen generation’.  To do otherwise would be to base government policy on a falsely constructed past

KEY ISSUE 2: Why were indigenous children removed?  Standards of the time?

There is within the BTH report a general assumption that there was a conscious and coherent policy of indigenous child separation practised across all State and Territory and Commonwealth jurisdiction and that that child separation policy was applied to all indigenous children.  This proposition is in itself highly debatable as, by the BTH report’s own calculations, it would appear that at least 70 to 90 per cent of children were not separated from their families.  The issue reduces itself to a more concrete one: where children were separated from their families, what were the reasons for that separation?

Contrary to the media portrayal of the ‘stolen generation’, much of the design and implementation of the policies and practices of child separation was explicitly directed at improving the lot of Aboriginal children and particularly ‘half-caste’ children.  Appendix 6, for example, provides a summary of the policy and practices of child removal in the Northern Territory, based on materials presented in the current Cubillo and Gunner litigation.  As with Appendix 5 (an extract of the memoirs of Colin Macleod, a welfare officer in the Northern Territory during the 1950s), it clearly demonstrates a practice and intent far removed from the image of a stolen generation or the sweeping stereotype of genocidal intent as portrayed in the BTH report.

State and Commonwealth government pronouncements in documents of the time, as well as the evidence of individuals who were involved, indicate that there was some kind of converging approach among Australian governments, State and Commonwealth, to the indigenous population of Australia during the first two thirds of this century.  This converging approach included reasonably consistently a policy of ‘protecting’ the indigenous population, often by separating them from the non‑indigenous population and placing them on missions and reserves.  There was also a particular interest in the fate of children of mixed indigenous and non-indigenous parentage and descent.  At times this involved an active policy of attempting to separate out these mixed descent children in order to ‘assimilate’ them into non-indigenous mainstream society.  This may be why most of the claimed instances of forcible separation concern Aboriginal people of mixed rather than unmixed parentage or ancestry.

For example, Colin Macleod explained that the separation of some indigenous children during his period as welfare officer in the Northern Territory was necessary to protect the children from a worse fate:

My greatest concern was the mistreatment of part-coloured girls living about the drovers’ plants.  Full-blooded Aborigines and part-Aborigines did not always see themselves as one people, even if they had blood relatives.  Part-coloured people often saw themselves a cut above their full-blooded cousins and half-brothers.  When young girls approached puberty, there was the prospect of them not having the protection of either culture.

These girls were not wards, nor did they always have a place in tribal society, so they often ended up in limbo, having to do the best they could in cattle stations and along the stock routes. Many part-Aboriginal and European stockmen had steady relationships with “yella fella” girls and raised their children in the stock camps with as much care as the conditions permitted. Yet there were always exceptions who had to become our concern. The tribal husbands of the mothers of half-castes did not always recognise that child, which would thus have no protection nor be incorporated into the skin system. This did not stop such husbands from claiming a pretty girl at puberty in order to assert control for an economic reason.

Young part-coloured girls became playthings of the outback, to be used and swapped like currency. At the drovers’ camps I sometimes caught a glimpse of these girls, who were hidden away when our curiosity became obvious. They depended for their livelihood and safety on the whims of the men in the camps. “Yella fella” girls were talked of as “studs”, so that a girl might be known as “Old Jack Riley’s stud”, for instance. Who would ever know they existed, let alone how they were treated, or what happened to their babies? There were many successful cases of part-coloured girls being removed for their own protection by the welfare authorities of the time.

While such policies of general indigenous ‘protection’ and separation, and  ‘half-caste’ child separation and assimilation would not be acceptable today, they must be viewed in accordance with the ideas and standards of the day.  For example, the now discarded policy of ‘assimilation’ also explicitly underpinned the selection and treatment of migrants until the 1970s.  In addition, European dominated societies around the world exhibited highly paternalistic attitudes towards indigenous communities, and this attitude is reflected in the above-mentioned Australian governments’ policies towards Aboriginal and Torres Strait Islander people.

Many policy documents of the time explicitly exhibit this assimilationist but essentially benign intent of governments towards both the indigenous population in general and towards the issue of child separation in particular.  It is not the intention of the Commonwealth in this submission to defend or to justify previous policies.  It is the intention, however, to correct what appears to have been a misrepresentation of the nature and particularly the intent (eg. alleged genocide) of those policies.  For example, in 1933 the Commonwealth published a general policy statement of its attitude towards the indigenous population within its range of responsibility, which said:

The government’s main objectives are as follows:

a) to preserve the aboriginal races

b) to ensure the nomadic tribes have adequate land to enable them to pursue undisturbed their natural mode of living and to provide ample supplies of native foods

c) to protect the aboriginal employee and to ensure that he derives adequate remuneration and benefits from his employment

d) to protect the aboriginal woman from moral abuses on the part of Europeans and other races

e) to ensure that indigent and infirm aboriginals are supplied with food, blankets, clothing etc

f) to protect aboriginals in touch with civilization from abuses and to prevent them from learning, and indulging in, vicious practices associated with civilized communities

g) to preserve the health of aboriginals

h) to collect half-castes and to train them in institutions to enable them eventually to take their places in the ordinary life of the community

i) to protect the aboriginal from exploitation

j) the general moral and physical welfare of the aboriginal 

There is also extensive evidence that the issue of ‘half-caste’ children was seen as a moral and social welfare problem for the whole community, indigenous and non‑indigenous.  The children were viewed as a kind of unfortunate but unavoidable by‑product of non-indigenous settlement of Australia.  The attitudes here were again protectionist, however well-intentioned, and tinged with guilt and concern that the pure Aboriginal population, specifically Aboriginal women, had been forced or imposed upon sexually by corrupt or irresponsible non-indigenous men, who had thereafter refused to accept their responsibility toward the children that resulted.  These children were seen by the authorities as effectively ‘illegitimate’ and the Aboriginal women as unwilling and powerless single mothers with few resources with which to bring them up:

In a few instances, the fathers honourably recognize their responsibility and make provision for the half-caste children. In rare cases, they are adopted and brought up by whites, but especially as far as the girls are concerned, this experiment is fraught with danger, owing to the fact that no white men, if white women are available, will marry a half-caste aboriginal.

Further examples abound.  In his memoir, Mr Paul Hasluck (Minister for Territories 1951‑1963) says:

It should be remembered that in those days, in the case of white children who were deemed by a court to be neglected children, the common practice was to make an order to remove them from the care of their parents or parent and commit them to the care of the State.  There was a tendency to regard any child born out of wedlock as likely to become a neglected child and it was unusual for unmarried mothers to wish to set up their own household as “single parents”.  If they did not wish to part from the child some device was usually sought to mask its illegitimacy.  The social pressures on the unmarried mother were all in the direction of parting her from her child, placing it with foster parents, or committing it to the care of the State to be reared in an orphanage.  It was thought to be in the interests of the child that it was seen as an orphan rather than a bastard.  “State children”, the neglected or delinquent children which the Court has committed to the care of the State were placed in an orphanage or similar charitable institution so as to be given “a better chance in life”.

There were some doubts about following this lead and separating aboriginal children from their families.  The advantage that might come to the child from being so separated was not the sole determinant of what should be done.  A different judgement on the “neglect” was made for the aboriginal child from that for the white child.  The community had not really thought through the problem, but acting on a kindly impulse rather than according to a social policy, sometimes thought it a kindness to leave the child alone.  In government departments, in mission stations, in the actions of private person the practice reflected the current uncertainty about policy towards Aborigines in general.

When a promising child showed special aptitude in a classroom or gave promise by speech or manners of being able to live in the same way as white people, the prompting of sympathy and fond admiration was that he or she should “be given a chance” by being taken out of the “blacks’ camp” and either in an institution or a home brought up like European children ...

These European attitudes at this period were not peculiar to the field of Aboriginal affairs.  In social welfare generally for waifs and strays and, neglected children, unmarried mothers, drunks, the underprivileged and the derelicts of white society, the idea of reform and re-generation to raise the fallen and restore them to self-respect, sobriety, and modesty and habits of cleanliness and diligence inspired and gave purpose to many institutions and charitable causes.  In those days, among measures to help underprivileged children in cities in the British Isles the idea of lifting them in a new environment was promoted, with reforming zeal.  Dr Barnados’ Homes, the Kingsley Fairbridge Child Migration Scheme, the Big Brother movement, the social work of the Salvation Army and many other smaller movements all found hope for the underprivileged in lifting them out of squalor, poverty, or lack of opportunity and giving them “a better chance” in a new environment and, in the case of Child migration schemes, in a new land of opportunity.  Similar ideas were sometimes applied to the uplift of aboriginal children.

Another example: in a letter of 21 June 1935, the Anti-Slavery and Aborigines Protection Society corresponded with the Prime Minister in the following terms:

There is one matter to note … which has constantly been brought to the attention of our Society, namely the deplorable condition of half-caste or quarter-caste children or young people who, unhappily, have rapidly increased in numbers.  The Society holds that these unfortunate and very sensitive people should, as far as possible, be advanced to the standard of the white.

In another undated letter drafted for despatch back to the Society, the Commonwealth replied: 

The Society expresses the view that half-castes should be advanced to the standard of the white…In this regard, the policy of the Commonwealth Government is in complete accord with the views of the Society.

In the Northern Territory half-castes are collected at an early age from the aboriginal camps, and taken to institutions where they are educated by trained teachers and subsequently given technical instruction.  The girls are trained in domestic economy and, when old enough, placed under agreement with approved employers as domestic servants.  The boys are trained in matters likely to assist them in obtaining employment in the Territory, principally in connection with the pastoral industry.

Equally, patrol officers and carers in institutions for ‘half-caste’ children are on the record as stating that they acted in good faith and with the best interests of the children in mind.  They also describe their fears that children could be in danger if left in their communities.  

In addition to glossing over the essentially benign intent of government policy and subsequent indigenous child separations, the BTH report claims that the experiences it describes in relation to forcible separation and subsequent care in institutions and foster homes were unique to indigenous children and infers that the practices were therefore racially motivated.  For example, the report claims that “[b]asic safeguards protected the integrity of non-Indigenous families and the well-being of non-Indigenous wards of the State.  These safeguards were cast aside when it came to Indigenous families and children.”
  The BTH report lists four major components of forcible removal: deprivation of liberty, abolition of parental rights, abuses of power in the removal process and breach of guardianship obligations.
  The BTH report implies that these four components are peculiar to the indigenous child removal practices.

However, this conclusion is not supported by evidence with regard to the experience of non-indigenous children in similar circumstances.  It must be remembered that in the view of non-indigenous authorities ‘half-caste’ children were ‘illegitimate’, their mothers were mostly ‘single parents’ and that therefore there was an automatic assumption that such children and such mothers were by definition in a highly problematic situation, possibly requiring intervention by the authorities. 

The general attitudes of the first two-thirds of the twentieth century toward single mothers and illegitimate children must be taken into account here.  A recent Joint Select Committee report to the Parliament of Tasmania into Adoption and Related Services in 1950-1988 in that State, which concerns itself with the Tasmanian experience as a whole (practically no mention is made of indigenous specific issues), indicates:

Prior to the Whitlam government’s introduction of monetary support for single mothers there was little opportunity for young unmarried women to keep their babies without material and psychological assistance from their immediate families .....

Pregnancy outside marriage and illegitimacy were profound social stigmas in Australian society until fairly recently. Mothers and children who found themselves in this condition could expect to live in relative poverty …

Victorian sentimentality idealised the good and gentle mother as it did the innocent child and the bond between them. This complemented the belief that the influence of undeserving and corrupt parents would taint their children further than they had already been affected simply by having such parents in the first place and that only removal and strict corrective procedures could alleviate their plight … 

And the report quotes from another 1996 paper on general adoption practices in Tasmania to the effect that:

The unmarried mother faced considerable hurdles if she decided to bring up her baby on her own and without the support of her family. This was often the case given the stigma then attached to the status of an illegitimate child. I have been informed by many relinquishing mothers of statements made to them by their own mothers to the effect that they could not expect to return to the family with their illegitimate child. Often the decision to adopt was made by the parent of the pregnant daughter. Without that support, the benefit of social welfare payments, housing allowance or child care…an unmarried mother had little option but to relinquish her child for adoption, although reluctantly. There is little doubt that the anguish and grief suffered by a mother who was forced to relinquish her child merely because of the lack of support services was widely recognised. Not by all however and the birth mothers often felt that their treatment was harsh and judgmental particularly by hospital staff and those holding positions of authority. 

This Tasmanian report goes on to detail issues of immense concern about adoption procedures involving young single mothers before changes made to adoption laws in 1988.  These include claims of the young birth mother being put under undue pressure, being forced to sign adoption consent forms, signing of consent forms in circumstances where the birth mother was still groggy with medication, non-signing of consent forms,
 statements to the single mother from authoritative figures such as nurses or social workers to the effect that:

“Your child will have a much better life, they are a Christian couple, have a good income and can provide very well for your child.”

Similar attitudes, values and experiences have been documented in recent evidence to the New South Wales Legislative Council on Social Issues inquiry into whether adoption and related services in NSW from 1950 until 1998 [sic] involved “unethical and unlawful practices”.
 

Further, the Tasmanian report emphasises that there was up until the 1970s an expectation of absolutely no contact between relinquishing mothers and the relinquished children following separation:

In general adoption agencies seemed to have taken the view that once the child was relinquished the birth parents had no particular right to any information regarding the child during its childhood.

The BTH report simply fails to acknowledge the similarities between the interventionist ‘social and moral problem’ approach toward child welfare in general during the first two thirds of this century throughout European-dominated societies, and that such societies had a very different view of the needs of children generally than they do today.  For example, there are very great parallels between the policy of separation of indigenous children perceived to be a welfare problem in states and territories of Australia and the ongoing policy of British child migration to various parts of the British Empire – equally a policy based on high philanthropic ideals.

Equally, while the BTH report appears to recognise that the developmental needs of children were not properly understood until the 1950s and later,
 the report claims that “non‑indigenous children soon benefited” from “an early appreciation of the damage incurred in institutions”.
  However, evidence from the British inquiry into child migrants and from the recent (1999) Commission of Inquiry into the Abuse of Children in Queensland Institutions (Forde Inquiry) indicates that at the time that policies of separating children from their families were being implemented (indigenous and non‑indigenous alike), very little was known about the emotional needs of children, or about the trauma and long‑term consequences of removal.
   The British and Queensland reports show that the experiences of non‑indigenous children in institutions were similar to that of Aboriginal children.  Both inquiries found incidences of emotional, physical and sexual abuse of children, and the Forde Inquiry found abuse of both indigenous and non-indigenous children.  There was a lack of awareness generally of the possibility of sexual abuse.
  

Both the [Qld] Department [in charge of child welfare] and society in general believed that if children were in the care of trusted religious organisations or ‘good upstanding citizens’ they would be safe.
 

In summarising the results of its investigations about the treatment of children, both indigenous and non-indigenous, in Queensland child welfare institutions, over the period 1911 until the present day, the Forde Inquiry states:

This is no ordinary report. This was no ordinary Inquiry. For the Commissioners and staff of the Inquiry, the experience has been deeply moving and deeply disquieting. We have heard repeated reports of physical and sexual abuse in government and non‑government institutions over decades, which have resulted in irreparable damage to the lives of many Queenslanders.  How did this happen?  How can anyone possibly repair the damage done? How can we as a society ensure that such violations never again occur to children whose care we have entrusted to the State? 

We believe it is important to place on the public record that few of the children placed in orphanages were, in fact, orphans. Most were either removed from their families by the State, or placed in orphanages by their parents, who for various reasons (such as the death or illness of one parent) were unable to look after them … 

The Inquiry goes on to find that unsafe, improper and unlawful care or treatment of children indeed occurred systemically in Queensland institutions, including emotional abuse, physical abuse, sexual abuse, and systems abuse.  There were also significant breaches of the State’s statutory obligations toward the children in its care, including breaches relating to access to food, clothing, education and the imposition of corporal punishment.  These breaches obtained generally – both for indigenous and non‑indigenous children in State care. 

Those involved in child separation practices (governments, churches and welfare workers) have acknowledged that however well-intentioned, the policies were flawed and that children may have suffered as a result.  However, to characterise past Aboriginal child removal practices as universally negative ignores the benign intentions of the policy and of the people involved and the benefits and opportunities which many of the children received.  Of course, some individuals abused their powers over children but this does not demonstrate that the policies and practices were intended to destroy children on the basis of race or otherwise, nor that the practices and policies were out of step with the attitudes applied to the community more generally.  As Colin Macleod commented of his experiences in the Northern Territory in the 1950s:

Many children were assessed…and were judged to be better off staying where they were. Many, also, were not….  Never, however, were children taken from families with a mother and a father.  They were always from very young and unprotected single mothers, often between 10 and 13, with no family member to properly care for them.  On the occasions that I recommended the removal of children from their families, it appeared that the alternatives were pretty shocking. 
  [emphasis added]

The Commonwealth does not seek to defend such policies or practices, but it does wish to correct the HREOC report’s misrepresentation of the historical record, in the interests of ensuring that contemporary policy responses are properly founded and understood, including by those who would dispute the need for any special measures in relation to the separated children.

KEY ISSUE 3: Was there a ‘stolen generation’?  How many children were ‘stolen’?

A further concern with the term ‘stolen generation’ is the issue of how many people were removed under past policies and practices.  The term ‘generation’ carries with it the impression of vast numbers.  Public comment has included reference to 100,000 ‘stolen children’ and an assertion that every indigenous family has been affected.  Putting this rhetoric to one side, the actual evidence as to the number of Aboriginal children who were removed from their families is slim.  The government is concerned that there is no reliable basis for what appears to be a generally accepted conclusion as to the supposed dimensions of the ‘stolen generation’.

HREOC was unable to quantify the number of children separated from their families.  The BTH report discusses the question of numbers in a mere one page of its 600 page report.  It makes the point that “it is not possible to state with any precision how many children were forcibly removed” but goes on to “conclude with confidence [sic] that between one in three and one in ten Indigenous children were forcibly removed from their families and communities in the period from approximately 1910 until 1970”. 
   

The government has serious reservations as to the accuracy of this estimate and its usefulness in developing policies to deal with the issue of past practices of removing Aboriginal children from their families.  None of the sources referred to by HREOC support a figure of any more than 1:10 indigenous children having been removed for whatever reason (good or bad) and under whatever circumstances (forcibly or with consent).

In fact the estimates of the extent of the removals are the weakest part of the HREOC report.  They are, when analysed, based on considerably uncertain guestimates and shoddy research, totally inappropriate to the weight of the argument which is based on the construction of the conclusion.

To look more closely at the quality of HREOC’s research, the sources it quotes are discussed below.

National Aboriginal and Torres Strait Islander Survey 1994

The most reliable source quoted by HREOC is the Aboriginal and Torres Strait Islander Survey conducted by the Australian Bureau of Statistics (ABS) in 1994.  That survey involved the intensive interview of a random sample of 5,000 indigenous households (17,500 individuals) and records that “over 10% of persons over 25 years reported being taken away from their natural family”.  The actual figure in other ABS records is 10.2%.  The question put by ABS was in two parts: 

16 Were you taken away from your natural family by a mission, the government or welfare?

16a During the time you were taken away, who brought you up?

The question is prefaced with a reference to forcible removal but no information was sought by the survey as to the manner of removal or the reasons for it.  This means that the figure of 10.2% would include the removal of children across the broadest range of circumstances, both voluntary and involuntary of various kinds.

It is interesting to note that a proportion (4.5%) of the respondents who reported having been removed said that they were placed with unrelated indigenous people and 10.8% reported having been placed with people other than a mission, children’s home or adoptive or foster parents.  At least a proportion of these respondents would, by implication, have remained within an indigenous community setting.

The BTH report criticises the figure derived from the ABS research as likely to understate the extent of removal because it was not able to record those people who had died before the time of the survey.  This argument is misconceived as the survey also excludes deceased people who were not removed.  Indeed, the BTH report records an intensification of removal practices following the adoption of ‘assimilation’ models after 1937.  This would mean that the sample interviewed at the time of the ABS survey would more likely have been subject to child removal practices than those no longer living in 1995, ie it would, according to HREOC’s own analysis, tend to overstate the historical reality.

The BTH report does make the point that the ABS survey could not have had access to those people who now do not know of their Aboriginal background.  However, by definition these people would not put themselves within the class of people seeking access to government services for reasons of removal from their families and would not claim compensation

The research of Mr Peter Read

A further source relied on by HREOC is the work of historian, Peter Read.  It is his work which in large part gave rise to the HREOC inquiry and which has been credited with the 100,000 figure.  The BTH report reproduces Read’s calculations of 5,625 children removed in NSW between 1883 and 1969.
  That figure is stated baldly in the BTH report and no analysis is provided which would link the figure with the conclusion of between 1:10 and 1:3 forcibly removed.  As with the ABS numbers, the figures reveal nothing about the manner of removal and so would include children across the full range of circumstances, including those akin to contemporary child welfare protection measures.

It is noteworthy to compare current figures.  As at 30 June 1998, there were 2,868 indigenous children subject to care and protection orders throughout Australia (equivalent to 1.46% of Aboriginal children aged 1-17
 and some 5 times the non-Aboriginal rate) and 22.3 children for every 1000 indigenous children in NSW.  The contemporary removals would have each been subject to a judicial process in relation to the children’s need for care and protection.  It would be logical to conclude that at least a proportion of Read’s 5,625 would have been living in circumstances which would warrant a modern day care and protection order.  For example, indigenous children account for 12.1% (1997-1998) of substantiated notifications of child abuse and neglect Australia wide.

Further Mr Read’s conclusion that 5,625 children were removed during the 86 years from 1883 to 1969 does not support a conclusion that up one in three were separated from their families during the period.  On an estimate of the Aboriginal population of NSW during the period
, Read’s figures do not support a conclusion that more than about 11% of Aboriginal people in NSW could have been removed as children
.

Also in relation to Read’s analysis, it is relevant to note that his 1999 work on the subject refutes claims that there were in the order of 100,000 removals in Australia.  He says:

My estimation of 100,000 “separations” in The Lost Children in 1988 has been misunderstood.  That’s far too high; the actual figure is closer to 50,000.  The 100,000 actually referred to Australian citizens who, I estimated, at that time did not then identify as Aborigines but who were entitled to do so because their parent or grandparent had been removed. 

Kamien’s study in Bourke

The only significant source cited in the HREOC report that supports a proportion of separated children as high as 1:3 is a study conducted by Dr Max Kamien of 320 adults in Bourke NSW.  The report says that his results were that “[o]ne in every three reported having been separated from their families in childhood for five or more years”.
  However, Dr Kamien’s work itself reveals starkly different information.  He records that 34% of the 320 surveyed were separated from one parent for a period of more than five years while his figure in relation to separation from both parents is “5% of males and 7% of females”.
  He says “the most common form of separation, however, was hospitalisation”.



Dr Kamien does go on to refer to instances of children being removed from their families in the sense discussed by HREOC:


The most extreme examples of this alienation [caused by separation from one or more parents] were seen in young adults who had spent a major part of their childhood in government institutions.  I found three men and six women who had spent most of their youth in Child Welfare Institutions after having been declared neglected because their parents were chronic alcoholics. 
  [emphasis added]

It is clear from reference to Dr Kamien’s text that HREOC’s reliance on his work (quoted out of context in a secondary source) is completely misplaced.  The figure of one in three relates to separation from one parent (which is equivalent to the latest data that one in three Aboriginal families are single parent households) and even the 5-7% figure includes separation such as hospitalisation and sentence to a prison term which are not examples of ‘stolen’ children.  The nine people he reports as having been removed as children to an institution account for 2.8% of his sample.

In short, the Kamien study upon which the HREOC report is so reliant for its upper estimate that 1 in 3 Aboriginal children were separated from their families, in fact supports an estimate of much less than 1 in 10 separations, forcible or otherwise.

National Aboriginal Health Strategy Working Party

The HREOC report also refers (albeit with some reservations) to a figure of 47% which it says was the finding in the 1989 National Aboriginal Health Strategy.  Reference to the Strategy in fact reveals that the Working Party did not make a finding of 47% but rather stated that “a history of forced childhood separation from parents” was an aetiological factor in the area of domestic violence.
  In this context it is merely mentioned that:

In one survey (VAHS 1986) 65% of respondents had been separated from a parent during childhood (for non-Aboriginal people the rate is 29%) and 47% had been separated from both parents (for non-Aboriginal people the rate is 7%”).

Commonwealth officials have not been able to locate the original source of this statement.  The reference is hardly an authoritative finding.  Also, if its non-Aboriginal separation rates are to be accepted, they are not dissimilar to HREOC’s estimates of 1:10 to 1:3 for Aboriginal children.

McKendrick’s survey of Aboriginal general practice patients

The BTH report refers to Dr Jane McKendrick’s findings from her survey of “Victorian Aboriginal general practice patients”.  It quotes the results of that study as 30% of those surveyed reporting having been removed with 20% having been placed in children’s homes and 10 percent to foster and adoptive families.  

Reference to the original paper written by McKendrick and others
 does confirm that 34% reported having been removed from their families by welfare agencies but that sample population is not Aboriginal general practice patients in Victoria generally but Aboriginal patients in a general practice in Victoria, namely that conducted by the Victorian Aboriginal Health Service. 

The McKendrick study and other small scale studies referred to in the BTH report
 may impart valuable anecdotal information and insight into the sector being researched, but do not support a general nation wide conclusion as to the scale of removal.

Commonwealth held records in relation to the Northern Territory

Some additional information is available in that the Commonwealth has records of the number of Aboriginal children in institutions in the Northern Territory during the period examined by the BTH report.  Government records available to the Commonwealth indicate that during the period 1910 to 1970 less than 1000 children were removed from their families and placed in care.  The NT Aboriginal population as estimated by ABS during the period was fairly stable at between 15,000 and 20,000.  Even using the lowest of the figures available (15,147 in 1947), which is likely to be a very low count as it excludes children of less than 50% Aboriginal ancestry, the Northern Territory experience would suggest that 6.6% of the Northern Territory Aboriginal population were removed as children.  The 1994 ABS NATSIS survey figure for the Northern Territory is 7%.

Of course, it might be argued that it is the failure of governments and charitable and church organisation to keep detailed records which makes the question of determining the number of removed children so difficult.  However, notwithstanding the quality or otherwise of record keeping, there is no value in the assertion of statistics which are not supported by the evidence which is available. 

The bottom line is that HREOC does not know how many children were separated from their families under past policies and practices.  Its research supports a figure of 10% at best (based on the 1994 NATSIS survey) but even that figure will include situations which could not be accurately described as ‘stolen children’ or even ‘forcible removal’‑  for example, children who, as today (in the case of both Aboriginal and non‑Aboriginal families), were orphaned, genuinely surrendered for adoption, fostered out by their own parents, or statutorily removed for their own protection, whether for reasons of neglect or worse.  It is clear that even the best estimate will count people from the full range of circumstances which led to indigenous children being separated from their families.  It gives no guidance as to the number of children taken for any particular reason, legitimate or otherwise, or by any particular method, forcible or otherwise.

HREOC’s conclusion as to the size of the ‘stolen generation’ has been treated as a finding.  The available evidence, including that cited by HREOC as its source and authority, clearly suggests that it is an inflated estimate which has led to the assumption of vast numbers having been affected and whole generations of trauma across the entire indigenous community.  In its fundamentals there is no research to support the enormous weight of the conclusions that have been drawn.  At most it might be inferred that up to 10 percent of children were separated for a variety of reasons, both protective and otherwise, some forcibly and some not.  This does not constitute a ‘generation’ of ‘stolen’ children.  The phrase ‘stolen generation’ is rhetorical.

KEY ISSUE 4: Why not compensation?

The BTH Report recommended a statutory scheme of compensation as an option or alternative for individuals seeking common law damages.  It also recommended that compensation be available to relatives and families, as well as those directly affected, and considered that “all Aboriginal families” had been affected in some way.  (In fact the majority of the claimants seeking compensation from the Federal Government in proceedings commenced in the Northern Territory are children of allegedly separated children).

The Commonwealth’s general policy on compensation is that it makes payments only where it has a legal obligation to do so.  This has been the longstanding position for governments of different persuasions.  It should be noted that, although they were the authorities responsible for indigenous child separation practices in their jurisdictions, no State or Territory government has agreed to pay compensation or to contribute to any National Compensation Fund.

The BTH report accepted accounts of individual experiences without subjecting them to scrutiny, or requiring corroboration or verification.  It would be imprudent, if not irresponsible, for governments to make compensation payments on such an untested and uncritical basis.  The facts of those cases which have been subject to judicial scrutiny demonstrate this point.  For example, the Supreme Court of NSW recently found that Joy Williams, whom it was alleged had been taken from her mother, had in fact been voluntarily placed into care by her mother.  (Ms Williams had also been quoted in the HREOC report as a typical ‘stolen’ child).  Evidence from the Cubillo and Gunner cases also indicates the mixed and complex reality which lies behind the assertion that there is a ‘stolen generation’.

The Opposition has proposed an ‘alternative dispute resolution tribunal’ instead of the courts as a mechanism for resolving claims.  The government sees this proposal as no improvement on a case by case judicial approach as there is no reason to expect a tribunal to test the difficult issues of fact any better or ultimately more cheaply.  The question of liability needs to be fully tested under common law prior to the implementation of an alternative dispute resolution mechanism.

In any event the government does not see cash compensation as the answer to the complex and longer term cultural and social effects of separation policies.  It has instead looked at services and support mechanisms to make improvements and help indigenous people affected to rebuild their family and cultural ties – because this is the priority recommended in the HREOC report itself (“Assisting family reunions is the most significant and urgent need of separated families”).

The Commonwealth Government’s position on compensation is discussed fully later in this submission.

KEY ISSUE 5: What has the Commonwealth Government done to help?
As previously mentioned, HREOC’s 54 recommendations broadly fall into three categories: reparation/compensation; reunion, health and other services to those affected; and measures to address and regulate contemporary State/Territory practices in relation to adoption, child welfare and juvenile justice.  

The Commonwealth Government’s response has focussed on the second category of recommendations, ie assisting separated persons reunite with their families.  The BTH report itself identified family reunion as “the most significant and urgent need of separated families”
 and emphasised that “reunion is the beginning of the unravelling of the damage done to Indigenous families and communities by the forcible removal policies”
.

The government has delivered a comprehensive programmatic response to the traumatic effects of child separation practices, composed of a package of initiatives totalling $63 million over four years, which will facilitate family reunion, and assist indigenous people to cope with the stress and trauma of family separation.  The program includes:

· $11.25m for family reunion assistance (ATSIC);

· $17m for emotional and social well-being regional training centres (DHAC);
· $16m for Specialist Indigenous Counsellors (DHAC);
· $6m to expand the indigenous parenting and well-being network (DHAC);
· $9m for language and cultural centres (ATSIC);

· $2m to make archive records of family members more accessible (National Archives); and
· $1.6m allocated for an oral history project to record a rounded history of the practices and experiences of child separation (National Library).
These measures complement the government’s major policy direction in indigenous affairs, which is to address the effects of the severe socio-economic disadvantage suffered by many indigenous peoples by improving outcomes in health, housing, education and employment.

Across the range of authorities (States, churches, welfare organisations) named by the BTH report as responsible for past practices of indigenous child separation, the Commonwealth’s response to the BTH recommendations is by far the most comprehensive. It offers the most significant, dedicated attempt to redress the effects of child separation. State Governments have at best echoed some elements of the Commonwealth response in a minor way by tweaking existing ongoing government programs, however otherwise have not initiated anything new nor attempted to take the needs identified by HREOC as requiring a serious and thought-out package in response.  The total value of their combined responses, in terms of identifiable additional resources, for example, amounts to barely 10 percent of the Commonwealth’s $63m package, notwithstanding that (with the exception of the Northern Territory) they were the governments actually responsible for the policies in question.

KEY ISSUE 6: Responsibility for addressing the effects of indigenous child separation practices

The inquiry’s terms of reference focus on the Commonwealth Government and its response to the BTH report.  This focus does not reflect the range of players responsible for past policies and practices of separation.

The Commonwealth Government was only responsible for indigenous child separation in the Northern Territory (from 1911 to 1978).  In all other jurisdictions, indigenous children were separated from their families under State legislation – either legislation designed to ‘protect’ indigenous people or general child welfare legislation. 

The States were responsible for practices within their borders at the time, and remain responsible for any current effects their past practices have had.  State governments were also responsible for the adoption practices employed in relation to separated children, along with churches and charitable organisations who also sometimes placed children with adoptive or foster parents.

Some children were sent to government settlements, but many were placed with church missions and schools established by church organisations.  It is clear from the stories in the BTH report that much of the trauma associated with the separation experience occurred because of the experience of institutionalisation in the schools, homes and orphanages run by charitable and church organisations.  Church organisations bear the responsibility for the treatment of children under their care.

Many of the recommendations in the BTH report call for action from State and Territory governments and non-government organisations.  The Ministerial Council for Aboriginal and Torres Strait Islander Affairs, comprising Federal, State and Territory Ministers for Indigenous Affairs, and the Chair of the Aboriginal and Torres Strait Islander Commission (ATSIC), is coordinating inter-governmental action and establishing a process for monitoring and reporting on responses to the BTH report.

It needs to be noted that about half of the HREOC recommendations were addressed equally, primarily or exclusively to the States/Territories and non-government organisations such as churches and welfare organisations previously involved in the separation or institutionalisation of the children concerned.  These included recommendations concerning:

· an apology and reparation from individual Parliaments and police forces (rec.5)

· an apology and provision of records by churches and welfare organisations (rec.6 and 38)

· preservation and indexation of records by States/Territories (rec.22) and training of indigenous archivists, genealogists and researchers (rec.28)

· inclusion of material in school curricula by States/Territories (rec.8)

· training of welfare professionals by States/Territories and non-government church and welfare organisations (rec.9 and 34)

· FOI legislation in the Northern Territory (rec.26)

· establishment of a “first stop shop” Indigenous Family Information Service by each State/Territory (rec.27)

· mental health services operated by State/Territory governments (rec.33 and 35)

· health and related services in State/Territory prisons and detention centres (rec.37)

· provision of culturally appropriate counseling and support services by churches and non‑government welfare organisations (rec.40)

· return of land by churches and other non-government organisations (rec.41)

· implementation of the recommended standards applying to Aboriginal adoption, child welfare and juvenile justice (rec. 46-53)

It is the Commonwealth’s view that it would be appropriate for the Committee to seek submissions and evidence from State/Territory governments, churches, welfare organisations and other relevant non-government organisations as to their progress in adopting and implementing the HREOC recommendations.

KEY ISSUE 7:  The methodology of the HREOC Inquiry

It is not the purpose of this submission to refute the BTH report, which deals with a tragic and regrettable saga in Australia’s history.  The validity of the subject of the report has been accepted in the government’s $63m response to its recommendations.  There are however significant elements of the report with which the government disagrees and these are dealt with in this submission e.g. questions about the number of children affected, whether the practice of separation was an indiscriminate one with genocidal intent, and whether a statutory compensation scheme is appropriate or feasible.

Other concerns have been expressed by a range of critics of the report, including those who were involved in the administration of the policies and practices at issue.  The perspectives and experiences of the latter, who were intimately involved in the policies and practices which were the subject of the HREOC inquiry, are not well reflected in the BTH report.  To this extent the report is not as balanced or historically accurate as it might have been.

For example, Peter Howson, who was Minister for Aboriginal Affairs in the early 1970s, has said of the report:

[Sir Ronald Wilson] concluded that all of the Aboriginal children who were placed in care were stolen from their mothers, so our nation is guilty of genocide ... Harry Giese, Les Penhall, Ted Millikan, Colin McLeod, for example, are people highly regarded within their communities.  But they were never asked by Sir Ronald to give account of their conduct.  Had Sir Ronald asked them he might have got closer to the truth.  At the centre of the debate is the profound difference between those whom tribal Aborigines of the NT accepted as Aborigines and those whom contemporary Australians accept.  For the tribal Aborigines, any children born of the union of an Aboriginal girl and a non‑Aboriginal man could not be accepted into the highly differentiated, tightly controlled kinship system of the tribe. 

One of those involved in the administration of the policy in the Northern Territory was Reginald Marsh, who was Assistant Administrator of the Territory during the Hasluck Administration.  Commenting on the approach adopted by the HREOC Inquiry, he wrote:

I know of no evidence that any traditional community ever protested against the removal of a part-Aboriginal child under the scheme of assimilation in question.  The Wilson report on the problem is flawed by its failure to investigate this aspect of the matter when the commissioner could have had the benefit of the knowledge and experience of H.C. Giese, who administered the Hasluck Aboriginal welfare policy for a record number of years and oversighted the greatest advance in Aboriginal welfare ever experienced in the Territory.  Giese was not called before the commission.  There was another source of authoritative information in myself, but I was not called, notwithstanding the fact that I was responsible first as Assistant Secretary in Hasluck’s department in Canberra for Aboriginal matters in policy, and subsequently as the senior member of the Northern Territory Administration responsible for oversighting the implementation of Aboriginal policy throughout the Territory.

As public servants both Giese and myself were apolitical and dedicated to the execution of whatever policy the government of the day laid down.  As leader of the Legislative Council it was my responsibility to procure any subordinate legislation necessary to implement Commonwealth policy.  The Wilson report made judgements which amounted to a gross misconception of Hasluck’s views on assimilation.  Giese or I, if called, might have informed the commission.  Had we been called we might have helped the commission to avoid the egregiousness of its action in entitling its report as dealing with “the stolen generation” and so introducing into it an emotive source of headlines.  In this it was less than judicial.  The commission did not go deeply enough into the circumstances which led to the establishment of institutions for the care and welfare of part-Aboriginal children by the concerned church missionary organisations.

The significance of the problem of the lack of depiction in the BTH report of the perspectives and intent of the administrators of the policies of separation is that the report tends to present only one side of the historical record, and to approach indigenous child separation practices in simplistic terms.  The complexity of the reality in which both indigenous people and administrators lived day to day is not recognised.  As Colin Macleod indicates in his memoir, the decision to separate or not to separate children was a serious matter and one which was weighed carefully on the individual circumstances of the children concerned.  Discussing a report he himself had written in 1957 about the case of six “part-coloured” children, three sisters (Sheila, about 10, Pauline, 11, and Jane, 5) and three boys ( Jock, 10, Jimmy, 5, and Barry, 2), from Wave Hill he comments that the older girls were already at the age where they were likely to become:

... popular mistresses to both black and white persons in the outback, an argument greatly in favour of their removal ...

I was less inclined to recommend removal for the boys.  “I think in the case of part‑coloured males, removal is not as imperative as in the case of females”, I wrote …

… Our motivation was to give them a better chance in life. I have no recollection now of the children referred to in this report.  The girls may have been sent to Garden Point on Melville Island. This was not done on the spur of the moment.  In many cases, the mothers were taken and shown where their girls were being sent.  Such separations were accompanied by much heartache and sorrow on the part of the children and their mothers, and we were not blind to this, but the child’s welfare was a priority.

White children deemed “to be in need of care and protection” or “likely to lapse into a life of vice and crime” were similarly separated from their mothers in Melbourne and Sydney. Indeed, there were white children removed who were living in conditions significantly better and safer than those in which we found Sheila, Pauline and Jane.  The chance of those three leading wretched lives as part-time concubines for whoever was passing by was very real.  There was also a significant chance of serious injury if they became pregnant and were abandoned. 

Choosing between adoption and removal, between leaving a child in a potentially dangerous situation and the trauma of separating a child from its mother, made decisions exceptionally difficult.

Another critic of the approach taken by the HREOC Inquiry is the anthropologist, Ron Brunton.  In a lengthy critique of the inquiry and the report he wrote:

... the Commissioners unwisely seem to have interpreted their role as being that of advocates ... And unfortunately anyone who expects to find a rigorous, sober and factual assessment of the past in Bringing Them Home  will be sorely disappointed.  The report is a most unworthy and tendentious document... it misrepresents a number of its sources and ignores crucial information, and it readily makes major assertions which are either factually wrong or unsupported by appropriate evidence .... Bringing Them Home does not ... provide any evidence that the Inquiry attempted to distinguish possibly false or exaggerated claims about experiences and later effects from genuine claims ... the Government and the public have been given an official report which is highly unprofessional and misleading.
 

The commentator Padraic McGuinness has also been an outspoken critic of the HREOC inquiry’s methodology:

While the evidence given by witnesses to the commission cannot be ignored, neither can it for the most part be checked against other sources of evidence.  Most of the witnesses were anonymous.  Little or no attempt was made to cross-check their evidence with what is on the official record ... Surviving administrators from any area – and policy differed from State to State to Territory, and between regions – were not interviewed as to the nature of any policy of removal or its implementation. 

Similarly, an editorial in the magazine Quadrant criticised the HREOC Report for “sweeping, emotional and undocumented allegations”, saying:

Indeed, even to describe it as an inquiry is dubious, since there is no evidence that any independent corroboration of any story was sought in the course of the inquiry and the writing of its report, nor was any actual administrator of the supposed policies ever asked for their point of view or memories of what happened. 
 

An example of an alternative point of view is the autobiography of the magistrate and former Northern Territory welfare officer, Colin McLeod.  Mr Macleod says that children were never taken from families where there was a mother and a father:

They were always from very young and unprotected single mothers, often between 10 and 13, with no family member to properly care for them.  On the occasions that I recommended the removal of children from their families, it appeared that the alternatives were pretty shocking .... 

PART II  ‑  THE INQUIRY’S TERMS OF REFERENCE

Term of reference:

1.
The adequacy and effectiveness of the Government’s response to the recommendations of the report, Bringing Them Home.

2.  ii)
set up processes and mechanisms, which are adequately funded, to:

(A)  provide counselling;

(B)  record the testimonies of members of the stolen generations;

(C)  educate Australians about their history and current plight;

(D)  help them to establish their ancestry and to access family reunion services; and

(E)  help them to re-establish or rebuild their links to their culture, language and history.
3.
Effective ways of implementing recommendations of the Bringing Them Home report including an examination of existing funding arrangements.

The Commonwealth Government’s response

The 54 recommendations of the BTH report can be grouped into recommendations relating to recording testimonies; accessing records; reunion assistance; mental health services; reparation (including monetary compensation); implementation of the Genocide Convention; school curriculum and training; language, history and cultural centres; return of land; social justice; national standards for welfare and other issues relating to indigenous children and youth; amendments to the Family Law Act 1975; and monitoring of implementation of the report’s recommendations.  While some of these recommendations are aimed clearly at the Commonwealth Government, approximately half of them are also, or in most cases primarily, aimed at State and Territory governments and non-government organisations such as churches and other charitable organisations.

Announcing the Commonwealth’s response in December 1997, the Minister for Aboriginal and Torres Strait Islander Affairs, Senator the Hon John Herron, indicated the seriousness with which the government has approached the issues raised.

I [announce the response] conscious of the shadows that stretch from the actions of the past, to the present day.  I am equally conscious that these initiatives are an important opportunity for Australia as a nation to take a united and important step along the road to true reconciliation.

I have said many times that you cannot go back and change the past.  What you can do, however, is acknowledge the wrongs of the past and address the problems that now exist as a result of those wrongs.

While we do not believe that our generation should be asked to accept responsibility for the acts of earlier generations, sanctioned by the law of the times, we fully accept that we of this generation have an obligation to address the consequences of those actions and policies.

The government has always said that our response to the Report would be practical and realistic.  That it would address the problems of today that result from the actions of the past.

The range of commitments that I am outlining today fit that criterion.  They complement our major policy direction in indigenous affairs, which is to address directly the effects of severe socio-economic disadvantage suffered by indigenous people through improved outcomes in health, housing, education and employment.

The Commonwealth’s response was specifically targeted to those recommendations which could be addressed within the ambit of Commonwealth responsibility.  The BTH report itself identified family reunion as “the most significant and urgent need of separated families”
 and emphasised that “reunion is the beginning of the unravelling of the damage done to Indigenous families and communities by the forcible removal policies”.

As is discussed earlier in this submission, the government accepts that there were adverse consequences as a result of indigenous children having been separated from their families, regardless of whether those separations occurred with consent or not, or for good reason.  The government has framed its response to address the needs of all those who may have been affected.
In response to core recommendations 11, 13 and 30 on these issues, the Commonwealth Government has dedicated $11.25m over four years to fund the expansion of Link-Up family reunion services.  Existing Link-Up services in NSW, Queensland, Tasmania, Northern Territory and Victoria have been enhanced with this funding.  A new Link-Up service was established in South Australia and has been operating since 1 December 1999.  A collaborative Commonwealth-State proposal is being developed to provide Link‑Up services in Western Australia.  Standardised information technology is being rolled out to Link-Up offices to enhance the national network.  A client file management information system is also being developed.  In addition, the Australian Institute of Aboriginal and Torres Strait Islander Studies has been funded to provide additional family tracing support for Link-Up clients and training for Link-Up staff.

In response to recommendation 12, the government has established language and cultural centres ($9m allocated across four years by the ATSIC Board) to enable people to learn about their traditional languages and culture.  In June 1999, $5.5m was allocated for 51 community based projects across all States and Territories except NSW.  Projects in NSW will be delayed until the completion of a State‑wide strategic plan for the implementation of language maintenance and reclamation activities. ATSIC is currently calling for submissions for the further funding round of this initiative.

In response to recommendations 32 to 37 and 40 relating to mental health and other support services, the government has funded the employment and placement of 59 specialist indigenous counsellors ($16m over four years) through the Department of Health and Aged Care to provide counseling and support for those suffering from the trauma of separation.  The placement of 59 counsellors has been negotiated on a state by state basis through Partnership Forums with indigenous representation.  The positions are primarily mental health care positions and the majority of positions have been placed within community controlled Aboriginal and Torres Strait Islander primary health care organisations.

The government has also funded the expansion of emotional and social well-being regional training centres ($17m over four years) through the Department of Health and Aged Care to provide professional support and training for counsellors of those affected by separation policies.  This initiative provides for four new regional centres which have been identified as a priority (one each in central and western Queensland, one in Southern/Western NSW and one in the Goldfields in Western Australia) and for expansion of the 11 existing centres. 

A further initiative in response to these recommendations has been the development of indigenous family support and parenting programs ($5.9m over four years) through the Office of Aboriginal and Torres Strait Islander Health in the Department of Health and Aged Care.  This initiative has supported projects such as adolescent parenting programs in North Queensland and the development of a home visiting program for indigenous women in Western Australia.

In response to recommendations 21 to 29, 38 and 39, the government has allocated $2m over four years to the National Archives of Australia to ensure improved access to Commonwealth records in order to help indigenous people to trace family members.  As at 29 February 2000, 98,084 names have been indexed and 67,651 have been entered onto the database.

In response to recommendation 1, the government has allocated $1.6m over four years to the National Library of Australia to enable those separated from their families, and those involved in applying separation policies, to tell their stories.  After the success of the pilot project of 30 interviews, the National Library has commenced the full scale project which is expected to include a further 300 interviews of people involved in various aspects of indigenous child separation.  To provide a rounded history, interviews are planned with people such as administrators, police, missionaries and Aboriginal people affected by past separation practices.

Consistent with recommendation 31, the Commonwealth enacted the International Transfer of Prisoners Bill 1996 in June 1997.  In any event, there is already sufficient scope within existing migration and citizenship legislation for granting right of entry to people who were removed from Australia, or to the children of those removed.

The government sees its package in response to the BTH report as only one part of a comprehensive body of programs designed to address the many needs of indigenous people.  This government does not take its commitment to indigenous Australians lightly and is focussed on improving outcomes.  Through targeting the basics of life: health, housing, education, employment and economic development, this government is building the foundations for indigenous Australians to share in the prosperity of the nation equally with the rest of the community.  Almost three‑quarters of an estimated $2.2 billion spending for indigenous specific services in 1999‑2000 will be focussed on improving outcomes in these five target areas.  Funding is directed at the services which are most needed by indigenous Australians and those services are being delivered more effectively.

Quality employment programs are being managed through the Department of Employment, Workplace Relations and Small Business, health programs are being managed through the Department of Health and Aged Care, education and training programs through the Department of Education, Training and Youth Affairs, and housing and economic development programs are managed through the portfolios of Aboriginal and Torres Strait Islander Affairs and Family and Community Services.  The government is making best use of the resources available to it to deliver services to indigenous people.  Moreover, the Commonwealth Grants Commission has been asked to develop measures of relative disadvantage to ensure that resources are targeted more effectively to the areas of greatest need.  Through its actions so far, this government has given a new positive direction to achieving results with the resources devoted to indigenous Australians.

In response to recommendation 5, it should be noted that qualitative and quantitative research undertaken for the Council for Aboriginal Reconciliation in late 1999 and early 2000 indicates that a significant majority of Australians do not support a formal Government apology to indigenous people regarding past events.  According to the Council’s research, 57 percent disagreed (and 40 percent agreed) with the proposition that “On behalf of the community, governments should apologise to Aboriginal people for what’s happened in the past.”  Correspondingly, 63 percent agreed (and 31 percent disagreed) with the proposition that “Australians today were not responsible for what happened to Aboriginal people in the past, so today’s governments should not have to apologise for it.”  According to the Council’s accompanying qualitative research:

People’s reasons for no wanting an apology were threefold.  First they said ‘We did not do it’ and second, that the past was past and that reconciliation was about the present and the future.  The further concern is that such an apology might lead to further substantial claims for compensation in one form or another.

Although this is the majority view, it is certainly not universally held.  Some feel that an apology would help the healing process.  Some feel that each ‘side’ should apologise to the other.

Nonetheless, both the Prime Minister and the Minister for Aboriginal and Torres Strait Islander Affairs have personally apologised on a number of occasions, and the Prime Minister moved a motion in the House of Representatives on 26 August 1999, officially acknowledging the responsibility of the Parliament’s predecessors for past laws, policies and practices in separating indigenous children from their families.  Both Houses of Parliament endorsed the government’s historic Motion of Reconciliation (see Appendix 3).  Through this motion, the Federal Parliament:

· expressed its deep and sincere regret that indigenous Australians suffered injustices under the practices of past generations, and for the hurt and trauma that many indigenous people continue to feel as a consequence of these practices; and

· reaffirmed a whole-hearted commitment to the cause of reconciliation between indigenous and non-indigenous Australians as an important national priority for all Australians.

In moving the motion, the Prime Minister said:

I hope this motion is, in the end, carried unanimously by this House and also by the Senate.  I hope, if that occurs, that it will be seen by the Australian community as a genuine, generous and sincere attempt to recognise past errors, to make a contribution to the cause of reconciliation and to bring about a better understanding.  Importantly, I hope that it lays the foundation for a future focus on those things that will really affect the quality of life of the indigenous people of Australia ‑ the quality of their health care services, the quality of their educational services, the quality of their employment opportunities and the extent to which they are to participate fully in all other aspects of Australian life.  Perhaps, having been able to find the right words to express the collective view of the Australian people on this issue – having done that – we can then move forward more effectively as a community to achieve those objectives.

In response to recommendation 2 which deals with implementation of HREOC’s recommendations, the Ministerial Council for Aboriginal and Torres Strait Islander Affairs agreed in 1997 that it should be the primary body to monitor the implementation of the report recommendations.  A revised framework for the monitoring of the implementation of responses to the BTH report was agreed at the last Council meeting in September 1999. This involves the production of a regular update report relating to progress in implementing Commonwealth and State/Territory formal responses by the Council, the first of which was undertaken in September 1999 and which is attached to this submission.

With regard to recommendation 10 which calls for Commonwealth legislation to implement the Genocide Convention with full domestic effect, the government has not taken action to implement this recommendation for two reasons.  

Firstly, successive Federal governments have taken the view that it is not necessary to have a specific offence to meet Australia’s obligations under the Genocide Convention.  Of course, the government will continue to abide by its obligations under the Convention and abhors all acts of genocide.  The types of conduct (eg murder) which are involved in genocide are already State offences and if those acts were committed in Australia would be prosecuted under those laws.

Secondly, the government strongly denies the BTH report finding that past practices and policies of separating children from their families amounted to ‘genocide’ within the terms of the Convention. 

The Genocide Convention defines genocidal acts as including the forcible transfer of children from one group to another group.  However, to constitute genocide, this transfer must be done with a specific intent to destroy, in whole or in part, a national, ethnic, racial or religious group.  HREOC concluded that although not all of the motives behind child separation policies could be characterised as intending to destroy, a key motive was to that effect.  The BTH report found that notwithstanding what it describes as “mixed motives” child separation policies and practices in Australia had amounted to genocide of the Aboriginal people.  

The government rejects this finding and does not accept that the past policies and practices were driven by an intent to destroy.  As is discussed earlier in this submission, much of the design and implementation of the policies and practices of child removal was directed at improving the lot of Aboriginal children.  Moreover, the minority of children affected (10 percent or less) is plainly inconsistent with the extravagance of the allegation.

Extensive evidence was given at the recent trial in the Federal Court in Darwin of the Cubillo and Gunner claims relating to past child removal policies during the period the Commonwealth administered the Northern Territory (1911 to 1978).  In summary, Cubillo and Gunner alleged a general policy of removal of all ‘half-caste’ children from their parents.  The Commonwealth has denied the policy alleged.  It has admitted that it formulated and implemented policies for the advancement and welfare of Aboriginal people.  Children were removed for welfare considerations or where a parent consented but not otherwise.  The Commonwealth submissions in these cases were that the relevant policies and practices were in accordance with the standards of the day and were carried out, in the main, by well-intentioned and dedicated individuals.  From those witnesses still alive and capable of giving evidence at the trial, a picture emerged of great care, concern, compassion and humanity from those involved in carrying out the policies.  

Also in the course of the case, the government provided evidence that the policy was to remove mixed blood children from their families, with consent wherever possible, for the purposes of education and in order to secure a future place for them in a rapidly changing world.  On the basis of the extensive documents tendered and witnesses giving evidence on behalf of both the applicants and the Commonwealth, there is no support for the claim that the policies and practices were genocidal, that is, designed for the destruction of a race, as HREOC has described them.  

The issue of the intention of past policies also arose in the case of Williams v. The Minister, Aboriginal Land Rights Act 1983 and Anor (1999) NSWSC 843.  In his judgement, Justice Abadee in the Supreme Court of NSW makes a number of observations along the same lines:

The trial of the instant action has been a difficult one.  There is the problem of having in the present time to address issues in the context of social, moral and cultural standards of a different Australia with respect to events occurring so long ago in its past history.
 

As I have said before, in 1942 when the plaintiff was born, Australia was at war having been at war since 1939.  In the 1930s it had been in the grip of Depression, with all its hardships.  The White Australia Policy was in place at the time.  There was in the general community, a prejudice towards the Aborigines, as referred to in the 1939 Public Service Board Report.  That Report recommended that the “problem” of Aborigines and the community as recognised in the Australia Conference of 1937 was to be addressed by way of assimilation; … Thereafter, the stated policy of the AWB [Aborigines Welfare Board] was that of assimilation and more particularly so in respect of part Aboriginal children who were “white” in appearance. Irrespective of today’s standards, it was felt in the 1940s that assimilation of Aborigines into the community was in the best interests of the Aborigines.  This was the view of the legislature and of other political leaders of the era, presumably reflecting the values and standards, of the time.

The Royal Commission into Aboriginal Deaths in Custody found that child separation policies did not amount to genocide:

The crime of genocide requires the act constituting it to be performed intentionally.  The crucial issue of intention raises difficulty because assimilationist policies are clearly undertaken, not for the purpose of exterminating a people, but for their preservation.  Whether or not they are informed by despairing, patronising or idealistic motives, such polices are ultimately benign in so far as they intend to preserve the individual members and their descendants but as members of a different culture…

It is … by no means clear that policies of assimilation (or integration) were implemented with the intention of destroying the racial group, i.e. the Aboriginal race, as such. 

HREOC disagreed referring to its “much wider research” 
 but did not identify any such research in the BTH report.  One newspaper editorial (‘Deep regret’ sets stage for reconciliation) said of HREOC’s genocide finding that:

The documentation of this sad and misguided aspect of our history in the Commissioner’s report, Bringing Them Home, was a necessary step towards official and community recognition that a horrible wrong has been done to tens of thousands of Aboriginal people.  Unfortunately, that catalytic position was undermined by the Commissioner’s poor choice of words in describing removal programs as amounting to genocide.  Whatever obscure definition the Commission used to justify its language, there is no doubt the report harmed the cause of reconciliation by citing ordinary senior Australians who responded to perceived human needs – however misguided were the supposed solutions – in terms appropriate to military dictatorship. 

The High Court of Australia considered the issue in the case of Kruger v The Commonwealth.
  Each of the judges who considered the issue of whether past child removal practices in the Northern Territory constituted genocide concluded that the actions did not fall within the definition of ‘genocide’.

The broader notion of cultural genocide was debated by the drafters of the Genocide Convention and the decision was taken to exclude the concept from the Convention.  Genocide is a term with particular legal meaning which does not extend to the adverse impact and disruption of a culture which is said to have occurred as a result of indigenous child separation.  

The BTH report relies heavily on its finding that genocide was perpetrated in concluding that compensation should be paid to those affected by past policies and practices.  The government rejects any assertion that the events in Australia should be characterised as genocide and therefore rejects that compensation should be paid on this basis.   With regard to recommendations 3, 4, and 14 to 20 which relate to reparation including monetary compensation, the Commonwealth’s approach is explained under the next section dealing with term of reference 2 (i).  

Other recommendations cannot singly or specifically be addressed at a Commonwealth level.  In response to recommendations 44 through to 53 for instance, national standards legislation for indigenous children was discussed at the 1997 meeting of the Ministerial Council for Aboriginal and Torres Strait Islander Affairs.  These recommendations would involve the Commonwealth regulating State/Territory adoption, child welfare and juvenile justice procedures for Aboriginal children.  Such differential treatment is unlikely to be acceptable to the Australian community.  In any event, the  Commonwealth could not enact such legislation without the support of the States.  When this was considered by the Ministerial Council in 1997, the Council resolved that each jurisdiction would be responsible for examining the merits of the report recommendations against relevant State or Territory law but did not support national standards legislation.  Many jurisdictions claimed that existing laws and recent reforms were consistent with the national standards recommendations of the BTH report.

Importantly, as the BTH report accepted, all Australian jurisdictions have recognised, either in legislation or policy, the Aboriginal Child Placement Principle (ACPP) for a number of years.  In general, ACPP dictates that when indigenous children are placed in substitutive care, they should be cared for where possible within their existing community or by another indigenous family or community.  It also recognises that indigenous people should be consulted about placements.  In other words, ACPP treats a connection with indigenous family and community as a positive influence on an indigenous child’s development; this is in direct contrast with past child removal practices.
 

Recommendation 54 of the BTH report seeks to clarify the Family Court’s discretion as to how a child’s best interests are determined.  The Family Law Act 1975 currently provides that children have a right of contact with other people significant to their care, welfare and development and that the Court must consider the child’s background, including any need to maintain a connection with the lifestyle, culture and traditions of Aboriginal peoples or Torres Strait Islanders.  This recognises the special needs of indigenous children.

Although many recommendations were aimed at State governments and non-government organisations, and all States and Territories have responded to the BTH report, none responded as swiftly or as comprehensively as the Commonwealth.  Appendix 3 contains a summary of the Commonwealth, State and Territory government responses compiled for the Ministerial Council for Aboriginal and Torres Strait Islander Affairs by the Council’s working party established to monitor and report on responses to the BTH report.  The summary indicates that State and Territory governments have tended to concentrate on adapting existing programs rather than injecting new funds for initiatives.  Even those States that did respond to the report by increasing funding to their services did so in a minimal way.

Few non-government organisations have responded substantially to HREOC’s recommendations.  While some church organisations such as the National Assembly of the Uniting Church and the Anglican Social Responsibilities Commission have apologised for past practices, overall there has been little response to Recommendation 41, for example.

The Commonwealth’s response to the BTH report is generous and appropriate and, most importantly, it concentrates on addressing the consequences of past practices, including family reunion , the form of assistance identified by HREOC as the most important need of separated children.  Below is a summary of the government’s response.

	Recommendation
	Description
	Government response

	Record testimonies

Rec 1
	Testimonies of indigenous people affected by removal policies to be recorded.
	National Library given $1.6m over 4 years to undertake an oral history project.  Project fulfils a need in the indigenous community to tell their stories.  Stories of missionaries, police and officials will also be collected providing a balanced historical record of this period.  At the completion of the project, the Library will publish a book based on the stories collected.


	Access to Records
	
	

	Rec 21
	No relevant records be destroyed
	In 1996, the relevant Commonwealth body, the National Archives of Australia, implemented an indefinite freeze on the destruction of records in its custody that may assist indigenous people looking for their families.  The extension of the freeze to Commonwealth government records held in agencies is being discussed with agencies at present.

	Rec 22
	Preservation and indexing of records.  
	National Archives of Australia given $2m over 4 years to simplify access to records through name indexing, the production of detailed finding aids, and the copying of high use records. National Archives of Australia had already published 2 guides to the records in the ACT and Victoria in the early 1990s.

	Recs 23, 24, 25, 28, 29
	Establish a Records Taskforce in each jurisdiction, enter into Memorandums of Understanding, agree minimum access guidelines, establish traineeships for indigenous archivists etc


	The Commonwealth has asked National Archives of Australia to raise these issues at the established forum of government archivists - the Council of Federal, State and Territory Archives.  In addition, in 1999-2000 the National Archives negotiated an MOU with indigenous people in Victoria covering access to Commonwealth records to assist people looking for their families.

	Rec 26
	The Northern Territory to introduce FOI legislation.
	A matter for the NT government.

	Rec 27
	Establish an Indigenous Family Information Service staffed by indigenous people.
	Intent of recommendation largely addressed through family reunion initiatives - improving access to records & establishing a national network of Link-Up centres (see Rec 30).

	Recs 38 and 39
	Non-government agencies identify, preserve and index records, and implement the national access standards.
	A matter for non-government agencies.

	Reunion assistance
	
	

	Recs 30 and 11
	Funding for regional indigenous community-based family tracing and reunion assistance and referral.  Funding of family reunion workers, including to take people back to their country.
	ATSIC given $11.25m over 4 years to establish a national network of Link-Up centres.  Commonwealth will fund a dedicated Link-Up service in each state and the NT.  Each centre will be staffed by trained indigenous workers.


	Rec 13
	Indigenous child care and reunion organisations to be authorised to certify that individuals are of indigenous descent and accepted as indigenous by the indigenous community.
	Both Link-Up centres and Aboriginal and Islander Child Care Centres already provide confirmation of Aboriginality.

	Rec 31
	Measures to allow indigenous people removed overseas to return to Australia.  Implement the Commonwealth International Transfer of Prisoners Act 1997 (the Act).
	There is already sufficient scope within migration and citizenship legislation for granting the right of entry and citizenship to indigenous people removed from Australia or whose parents were removed.  The Act received royal assent on 18 June 1997.  Before scheme can commence: all participating states/territories (except the NT) must enact complementary legislation; appropriate administrative arrangements need to be made between participating states and the Commonwealth; and transfer agreements between Australia and other countries need to be entered into. Commonwealth is doing all it can to ensure scheme commences as soon as possible.

	Mental health services
	
	

	Recs 32 and 33
	Funding of research into the effects of removal practices and indigenous community-based mental health services.
	Dept of Health and Family Services given $17.25m/4 years for: the expansion of the current network of Regional Centres which provide training, research and clinical support; the development of the Mental Health Education Program for undergraduate clinical students; and for the promulgation of National Health and Medical Research Council good practice and clinical care guidelines.  $16m/4 years for an additional 50 counsellors to be based at indigenous community-based health services to deal with the ongoing effects of family separations.

	Rec 36 
	Parenting and family well-being programs.
	Dept of Health and Family Services given $5.9m over 4 years to provide parenting education and support to parents and older community members.

	Recs 34, 35, 37
	Personnel training and preventative mental health programs in prisons.
	A matter for the states and territories.

	Rec 40
	Non-government agencies to provide counseling and support services.
	A matter for non-government agencies.


	Reparation: acknowledgment and apology
	
	

	Recs 3, 4
	To include : acknowledgment and apology; guarantees against repetition; restitution; rehabilitation; monetary compensation. To cover all who suffered as a result of forcible removal policies, including those forcibly removed, other family members, communities from which children were removed and descendants
	See recommendations 5, 7 and 14 - 20.

	Rec 5
	All Australian parliaments and police forces acknowledge and apologise
	Both Houses of Parliament endorsed the Federal Government’s Motion of Reconciliation on 26 August 1999, in which the government expressed its deep and sincere regret for the practices of past generations in relation to indigenous people.  Also a matter for State governments and police forces.

	Rec 6
	Churches and others acknowledge and apologise.
	A matter for non-government agencies.

	Sorry Day 

Rec 7
	Annual national “sorry day” in commemoration of those affected by removal policies.
	A national sorry was held on 26 May 1998 to commemorate the first anniversary of the tabling of the Bringing Them Home report in Parliament.  This was a non‑government initiative.  On 26 May 1999 the Journey of Healing was launched, organised by the National Sorry Day Committee, and supported by the Council for Aboriginal Reconciliation, ATSIC and ALGA.



	Genocide Convention 

Rec 10
	Legislation to implement the Genocide Convention.
	Commonwealth rejects claims that practices constitute genocide. Creation of a genocide offence is not necessary within Australian domestic law. The facts do not show the requisite intent to destroy, in whole or part, an ethnic or racial group.

	Monetary compensation 

Recs 14, 15, 16, 17, 18, 19, 20
	Establishment of a National Compensation Fund, administered by a largely indigenous board.  Potential claimants to include all those affected by forcible removal policies.  The bases for compensation to include racial discrimination, pain and suffering, economic loss, loss of opportunities.
	Government believes there is no practical or equitable way of paying cash compensation.


	School curriculum, training 

Recs 8, 9
	Compulsory school courses, and training for those working with indigenous people on the history and continuing effects of removal.
	A matter for the states and territories.

	Language, history and cultural centres 

Rec 12
	Centres in all regions to record regional language, culture and history, and to provide opportunities for those forcibly removed to learn their traditional language.
	ATSIC has allocated $9m.

	Return of land 

Rec 41
	Non-government agencies to identify land granted or acquired to house children forcibly removed; and to return that land.
	A matter for non-government agencies.

	Social justice 

Rec 42
	Implementation of a social justice package for indigenous families and children to address social and economic disadvantage. Implementation of the relevant recommendations of the Royal Commission into Aboriginal Deaths in Custody.
	The Commonwealth’s  indigenous policy is based on providing social justice to indigenous people through addressing key areas of socio-economic disadvantage eg health, housing, education and employment.  A range of social justice recommendations were presented to former govt in 1995 - there was no formal response by Labor government.  ATSIC and CAR were given $1.5m in 1995-96 and 1996-97 to develop some of the recommendations.

	National standards for welfare and other issues relating to indigenous children/young people 

Recs 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53
	Commonwealth legislation setting national standards in indigenous child welfare, child placement , adoption and juvenile justice; should provide for negotiation of agreements on such things as the transfer to indigenous communities of legal jurisdiction in relation to adoption, child welfare, juvenile justice, including police and judicial functions.


	It was agreed at the August 1997 meeting of the Ministerial Council of Aboriginal and Torres Strait Islander Affairs (MCATSIA) that this is a matter for the states and territories and Commonwealth intervention would be inappropriate.  Ministers resolved that in developing their responses to the Report, jurisdictions will consider the incorporation of appropriate principles and standards in relation to relevant policies and programs.

	Family law 

Rec 54

	Amendments to the Family Law Act 1975 to take into account the special cultural and other needs of indigenous children.
	The Family Law Act 1975 already recognises the importance of the needs of indigenous children.

	Monitoring 

Rec 2

	Monitoring of the implementation of the report’s recommendations to be undertaken by HREOC with all governments required to report annually.
	Ministers resolved at August 1997 meeting of MCATSIA that MCATSIA is the appropriate forum for regular monitoring and reporting processes.


Term of reference:

2.
Appropriate ways for governments to implement a range of measures which will address restitution, identity, cultural, social, and education/information matters [for example], after consultation and agreement with appropriate representatives of the stolen generations, to: 

i)
establish an alternative dispute resolution tribunal to assist members of  the stolen generations by resolving claims for compensation through consultation, conciliation and negotiation, rather than adversarial litigation and, where appropriate and agreed to, deliver alternative forms of restitution; 

Compensation

In the BTH Report, HREOC recommended that people affected by child separation practices should be awarded monetary compensation and that the Council of Australian Governments establish a joint National Compensation Fund (although it also recommended that claimants should retain an option of seeking common law damages, such as through the current litigation).  The government does not support the payment of compensation to individuals or the establishment of a Fund.  Neither has any State or Territory government agreed to provide compensation to the people affected or to contribute to any compensation fund.

International principles for reparation

HREOC concluded that there were three grounds for the making of reparation including monetary compensation.  These were that there had been a fundamental denial of common law legal rights, that there had been gross violations of human rights (particularly by the perpetration of genocide) and that there had been civil and criminal acts perpetrated by individuals upon the children who had been separated from their families.  The government does not accept that these findings are correct or that they warrant any payment of blanket compensation in the absence of any specific legal liability to do so.  In particular, as is discussed above, it has rejected the finding that child separation practices amounted to genocide.  Neither does the government accept that relevant policies and practices adopted in the Northern Territory amounted to violations of human rights.  The possibility that, on today’s standards, these practices could constitute breaches of human rights is not necessarily an indication that they would have been considered as such at the time they occurred.

In any event, the government questions the international law analysis adopted by HREOC to support its recommendations that reparation should be made for what it concluded (wrongly, in the government’s view) to be acts of genocide or violations of human rights.

The BTH report relies heavily on the basic principles and guidelines on the right to reparation for victims of gross violations of human rights and humanitarian law, developed by UN Special Rapporteur van Boven
 (‘the van Boven principles’).
 However, the extent to which the principles are applicable to the issue of reparations to Aboriginal children separated from their family is questionable.  The first issue is that of the ambit of the concept “gross violations of human rights”.  Practices that are commonly accepted as constituting gross human rights violations include genocide, abductions, torture, arbitrary and prolonged detention, slavery and summary or arbitrary executions.  Although this list is not exhaustive, it illustrates the nature and severity of practices that generally fall within the ambit of operation of the internationally recognised principles of reparations for violations of human rights.  

While the government acknowledges that some indigenous people may have been harmed as a consequence of child separation practices, it does not accept that the application of the van Boven principles for reparations for gross violations of human rights is appropriate.  Once the assertion that child separation practices were genocide is dispelled, the relevance of the principles is limited.  The principles developed by van Boven are reserved for the most serious of human rights violations.  To illustrate this point, although Chile has been a strong advocate of the van Boven principles, the Chilean National Commission of Truth and Reconciliation decided to provide monetary compensation only to relatives of victims who died as a result of human rights violations.  

In any event, the van Boven principles do not have any formal status in international law.  In fact, while calling on the international community to give due attention to restitution, compensation and rehabilitation for victims of grave violations of human rights, the UN Commission on Human Rights recently requested that a fourth revision of the van Boven principles be developed following comments from nation states. 

Existing international law requires States to provide effective remedies for violations of international human rights obligations.  The government’s response to the BTH Report clearly satisfies this requirement.

Therefore, the van Boven principles are not current international law and would not , in any event, apply to past child separation policies and practices.  Nevertheless, on account of the emphasis placed on the van Boven principles by HREOC, the government considers it appropriate to explain its response package by reference to these proposed principles and to demonstrate that it would have complied with the van Boven principles even were they to have applied

The van Boven principles covers three broad areas:

· ensuring that adequate remedies are available to persons who claim that their humans rights have been grossly violated; 

· the manner by which reparation may be claimed, including the assistance provided by the State to claimants; and

· the forms of reparation that are available (ie restitution, compensation, rehabilitation and guarantees of non-repetition)

As has been discussed earlier in this submission, the government’s $63 million response package, in conjunction with its previously existing support programs and initiatives, has provided appropriate reparation in the circumstances and is consistent with the van Boven principles.  Van Boven’s draft principles are also satisfied by the legal and constitutional rights which people who were affected by past child separation practices enjoy.  In particular, the fact that legal proceedings relating to alleged child removal practices are currently progressing in different Australian jurisdictions indicates that a proper forum is available in which reparation may be sought.  It is self evident that Australian courts allow indigenous people to exercise their legal rights without fear of intimidation or retaliation.  Indeed, the claimants in Cubillo and Gunner and Williams have been the beneficiaries of government funded legal aid in relation to their claims.

The Commonwealth’s pleading of a defence under time limitation statutes in the Cubillo and Gunner cases should not be seen as an attempt to retreat into legal technicalities.  Rather, the Commonwealth has legitimately claimed that the passage of time (40 to 50 years) has resulted in such extensive prejudice to it in terms of the difficulty of gathering relevant documentary and testimonial evidence to mount an adequate defence that a fair trial is impossible.  The associated difficulty, so long after the event, in identifying and locating relevant witnesses and records also contributes to the high cost of such trials.

Why not compensation?

Putting the international law principles to one side, the Commonwealth Government’s position is to oppose the payment of blanket monetary compensation to individuals affected by child separation practices.  It believes that a programmatic response (i.e. services and support mechanisms) directed to the current needs of individuals and communities is the appropriate response.  Further, the government does not accept that any alleged breaches of rights should attract compensation in the absence of any legal liability. Neither does it accept that it should provide monetary compensation in relation to the allegedly unlawful acts of individuals or the acts of State governments.  In this regard, the government stands by long standing policy that monetary compensation should only be paid to individuals where there is a legal liability to do so or in limited, exceptional circumstances which do not apply here. 

Programmatic responses such as counselling, family reunion services, and other related support services are very likely to assist genuine victims.  However, if monetory compensation is offered, there is every likelihood that a large number of people, who are not genuine victims, will also lodge claims (potentially many times more than the real number).  Recommendation 4 of the BTH report includes family members, communities and descendants of those separated as children as being eligible to claim reparation.  This would place enormous strain on the available resources and potentially dilute the efforts made under the programmatic response.

Programmatic Response

The government acknowledges that indigenous people have suffered a range of consequences as a result of past removal practices carried out by government and non‑government agencies.  It is not accepted that all of those consequences were negative.  At an individual level, many people benefited from the practices in terms of obtaining an education and a greater capacity to engage with the majority culture.  However, there is no doubt that those practices also caused great suffering and dislocation for many indigenous individuals and communities and that the effects persist to this day. 

The BTH report itself
 and other research
 refer to indicators which show that those who were separated from their families (under whatever circumstances) do no better (or much worse) than does the general Aboriginal population in relation to some key indicators of wellbeing.  In coming to that conclusion the HREOC report relies upon the 1994 ABS survey which is also the primary source for the only reliable estimate about the proportion of children who actually were separated (10 percent) for whatever reason.  Comparing separated and non-separated respondents as adults, the BTH report found no significant differences between them in relation to educational achievement, employment status or income levels, but separated children as adults were more likely to have been arrested and somewhat more likely to suffer health problems,
 as reflected in the following comparison
.

	
	Separated from family %
	Total surveyed %

	Has a perceived health problem – with alcohol
	63.9
	58.8

	Has a perceived substance abuse problem - alcohol
	76.3
	76.2

	Has a perceived health problem - diabetes
	26
	22

	Has a perceived health problem - diet nutrition
	22.9
	19.6

	Not satisfied with dwelling
	25.5
	18.5


The Federal Government’s package of initiatives in response to the BTH report addresses this legacy in a practical sense.  It focuses on the need for family reunions, the need for access to personal and historical records, the need for people to tell their stories and for their pain to be acknowledged, and to receive counselling and support where required.  It reflects the priority identified in the BTH report itself (“assisting family reunions is the most significant and urgent need of separated families”).

The government does not believe that the payment of monetary compensation to individuals, even if those directly, wrongfully affected by past policies could be easily and reliably identified (which the current test cases suggest they cannot), would substantially contribute to the healing which is required.  The healing power of initiatives to support family reunions and address the trauma associated with family separation has the potential to be much more effective than monetary compensation.  These initiatives can directly address the emotional issues and personal healing required to enable resolution of the difficulties faced by individuals as a result of past practices and facilitate full participation in the community.

As the Commonwealth Government’s Submission to the HREOC Inquiry pointed out:

An important general principle is that it is usually inappropriate to attempt to compensate for past actions which may at a later time be considered to be unacceptable in the light of changed standards and values.  A distinction must be drawn for the purpose of policy between actions which may later be considered to be unacceptable by the standards of their own time and actions which are later considered to be unacceptable in the light of changed standards and values.

The government maintains this view. As previously argued, the practices in question, in matters ranging from adoption to institutionalisation, were more typical than atypical of the standards and values of that era.  As a further illustration, should all women who were denied employment by governments on account of their marital status now be eligible for compensation because their human rights to not be discriminated against, now so widely acknowledged, were arguably infringed by these historical practices?

Legal Liability

There is always the possibility that the particular treatment of an individual could attract legal liability either by an abuse of power or other illegality in the removal or by virtue of the person’s treatment in an institution.  However, the government rejects the notion that there could be any liability attributed to it for the mere existence of policies.  Government policies are generally non-justiciable and the legislation on which the policies were based can only be struck down on the grounds of constitutional invalidity.  The Aboriginals Ordinance 1918-1957 was found to be constitutionally valid in the case of Kruger and Bray. 

The grounds of which the government has been said to be legally liable for past practices in the Northern Territory are numerous.  The majority are outlined below with a brief description of the government’s approach to them.  

· It is claimed that the policies were genocidal: As stated above, the government strongly denies that the policies were aimed at the destruction of a race.  

· It is claimed that by taking the children into state care, the government was guilty of false imprisonment.  The government’s response is that the action was authorised by the laws of the day.

· It is claimed that the government is liable for the torts of negligence, breach of statutory duty and breach of duty as a guardian.  These allegations rely on contentions that various legal duties were owed by officials empowered under legislation, that these were breached, and that the Commonwealth was vicariously liable for those breaches.  The Commonwealth denies that it is liable at law for the actions of officials acting within the ambit of their statutory powers.

· It is also claimed that the officials empowered to take Aboriginal children into care owed fiduciary duties to them which the government of the day vicariously owed.  It is also claimed that the government independently owed fiduciary duties to Aboriginal people.  Fiduciary duties arise of out special relationships of responsibility and trust, such as doctors and their patients, and they impose on the person in whom trust is invested a duty to always put the interests of the fiduciary first and not to take on any inconsistent duties.  The Commonwealth maintains that fiduciary duties are not owed to people placed in its care to the extent that such duties would be incompatible with the nature of government where there are duties to all which required a balancing of competing interests.

The first claim of a so-called ‘stolen child’ to go to trial on both the facts and the law was the NSW case of Williams in which judgement was handed down last year (and is now on appeal).  The court found against Ms Williams on all causes of action.  The court noted the significance of the legal issues in the case for the operation of government: 

… the case raises issues that may, as well, have future impact in the area of parent/child relationships, foster parent/child relationships, adoption situations and in respect of children who were or are brought up in State, charitable, or denominational institutions or homes (voluntary and otherwise).  Indeed, the decision is one that concerns the bringing up of all children, of parenting generally, irrespective of the child’s race, sex, colour or creed.”
  

Impediments to a Compensation Scheme

A further reason for the government’s position that compensation should not be granted is that it would not be possible to implement a workable scheme under which it is possible to identify persons who have suffered loss and to quantify that loss.  It must also be remembered that any national compensation scheme would require the co-operation of all governments responsible for past practices and it is unlikely that general agreement could be reached on the range of issues arising for determination in the context of setting up a scheme.  This is particularly the case as no government to date has offered to contribute to any such fund.  After the NSW government’s successful defence of the Williams case, for example, the NSW Premier said he did not support cash payments to compensate for past injustices.  All governments have favoured a programmatic response. 

The issues for determination in devising and administering a statutory compensation scheme would include:

1. The types of acts that warrant compensation (‘eligible conduct’)

2. The class of persons entitled (‘eligible persons’)

3. Whether the facts support the claims of individuals (‘proof of claims’)

4. What type of loss is compensable? (‘compensable loss’)

1.  Identifying Eligible Conduct 

As discussed above, the term ‘stolen children’ has come to encompass any form of separation of indigenous children from their parents, whether legal or illegal, with or without consent.  If compensation were to be paid, it could not be paid to all those in the wide and diverse class making up the so called ‘stolen generation’.  It would have to be restricted to cases of genuinely forced removal where there was neither parental consent nor any specific welfare reasons justifying the child removal.  HREOC itself concedes that the issue of justification would be relevant to the question of compensation
 and recommends “that it be a defence to a claim (for monetary compensation) for the responsible government to establish that the removal was in the best interests of the child” (Recommendation 18).

To establish such facts in relation to numerous individuals would be extremely resource intensive, and probably impossible.  The Commonwealth has spent several million dollars in its defence of the Cubillo and Gunner claims, some of which was required for extensive archival and historical research in an attempt to construct events of 40 and 50 years ago.  Most personnel involved in administration of the relevant policies are deceased and many records have been lost or destroyed, including through natural disasters and other events (for example, the bombing of Darwin).

Another relevant factor in terms of determining conduct which could give rise to a right to compensation by the Commonwealth Government is whether the harm which might have been suffered was caused by any conduct arising from the separation policies and practices themselves.  In recommending heads of damage for compensation, HREOC included some which relate to the treatment children received while housed in institutions not run by governments.  This was the case of one of the litigants in the current Cubillo and Gunner cases.

HREOC also envisaged that compensation should not be confined to “harm” but also extend to “loss” (recommendation 19), including “disruption of family life” (recommendation 14), thus extending the compensable population to fellow family members and relatives.

2.  Identifying Eligible Persons

HREOC recommended that any person affected by removal policies should be entitled to make claims, including parents, siblings and other family members in appropriate cases.  Most of the Northern Territory damages writs, for example, are from the children of allegedly separated children.  And HREOC stated that virtually all Aboriginal families had been affected.  In those circumstances the problem facing a tribunal could be that of establishing who, if anyone, is not entitled to compensation.

The issue of who might have been affected is more complex than appears to have been anticipated by HREOC.  Whether a person has been “affected” is a vague concept and would include good and bad effects and effects ranging across a broad spectrum from the negligible to the debilitating.  Any scheme would need to determine what effect child separation policies and practices had on the person and whether that effect amounted to some type of measurable loss.

HREOC states that the class of persons who have suffered loss should be able to be identified with reasonable certainty.  Concerns expressed by the Commonwealth in its submission to HREOC that gaps in records would make this very difficult, led to a response by HREOC that governments should bear the burden of proof that a removal did not occur in any case of missing records – a task that would prove virtually impossible if even the children and relatives of supposedly separated children were also entitled to compensation, as proposed by HREOC and foreshadowed in the current litigation.

This approach leaves open the potential for claims by persons who were not in government care but who the government cannot prove to be ineligible because of a lack of records, particularly given HREOC’s recommendation for a “balance of probabilities” test of eligibility (recommendation 19).  No one would favour paying compensation to persons who were not affected by child separation practices.  A broad class of eligible persons, combined with the extent of missing or inadequate records and the difficulty entailed in researching them, would be extremely resource intensive, just as with the current litigation.  

The process of determining eligibility for compensation would be very divisive of the population concerned.  In each case the tribunal would have to satisfy itself that (a) the separation was forcible (i.e. compulsion, duress or undue influence) and, if so, (b) that there was no justification for the separation e.g. that the normal reasons of the child being at risk of neglect or abuse did not apply.  Aside from being an extraordinarily difficult judgement so long after the event (akin in reality to the complexity, research, trauma, time and cost associated with the existing litigation process) the result would necessarily mean distinguishing between justified and unjustified separations, a traumatic and humiliating distinction for those individuals denied compensation as a result.
3.  Proving Claims

Recent litigation involving alleged ‘stolen children’ demonstrates the need to subject claims to scrutiny.  The BTH report reported on then current litigation by Ms Joy Williams against the NSW government.  The findings in that case illustrate the fundamental point that such claims cannot be accepted at face value.  Generic assumptions about the ‘stolen generation’ must be deconstructed.

Ms Williams was born out of wedlock to an Aboriginal mother and non-Aboriginal father in 1942.  She alleged that she was removed from her mother as a young child and placed in the care of the Aborigines Welfare Board.  Ms Williams claimed between $1.9m and $2.5m, plus interest, as well as aggravated damages.  The judgement of Justice Abadee was handed down in August 1999.  The Court found against Ms Williams on all causes of action.

The HREOC report stated, presumably from Ms Williams untested claim, that she was taken from her mother at birth and moved between institutions without her mother being informed.  The Supreme Court found that these claims were not true.  Justice Abadee said, in a judgement handed down in August 1999, that: 

… the plaintiff’s mother for reasons no doubt valid to herself, applied to the Board (Aborigines Welfare Board – AWB) to take control of her child…  My finding is that the AWB considered the mother’s application to give up control of the plaintiff to its control, and having done so, admitted the child to its control.  I find that there was not any removal by the Board to the plaintiff, in the sense of taking the child against the will of the mother.
 

Justice Abadee made the following findings, conceded by the plaintiff’s lawyers:

First, it was accepted that the plaintiff’s placement at Bomaderry and/or control or custody by the AWB was lawful, being with the consent of and at the request of her mother.  Second, the plaintiff’s “legal guardian” was at all times her mother.  Third, the transfer to Lutanda was with the consent of the mother.  Fourth, transfer was in accordance with the Board’s statutory duty.  Fifth, transfer was for the purpose of giving the plaintiff a better chance in life at Bomaderry [sic].  It is appropriate if I also record the plaintiff made no allegations that her transfer to Lutanda was improper or negligent.
 

In her evidence, given by affidavit, Ms Williams made many allegations of extreme abuse she suffered in institutions.  However, Ms Williams’ lawyers conceded that the proper approach to her evidence was that it was unreliable, represented a distortion of the circumstances of the plaintiff’s youth at Lutanda, and that the plaintiff presented untrue and exaggerated allegations.  Ms Williams’ counsel explained this as evidence of a distorted recollection of events which arose from her psychiatric illness.  Nevertheless, many allegations made by Ms Williams had to be withdrawn during the course of the trial by Ms Williams’ lawyers.

An example from the proceedings was included in the judgement where counsel for Ms Williams conceded that “her perception is not put forward in that regard as evidence of the objective truth of Lutanda”.
  His Honour responded that “The objective truth seems to be almost one way, or at least in many respects” to which counsel stated “All the Crown witnesses thought it was a lovely place and felt that they were part of a family when they were there, that’s correct”.
 

Although this case is under appeal by Ms Williams and the findings of the Supreme Court could be overturned, the case is a pertinent demonstration of why claims need to be tested before they can be accepted.

During the taking of evidence in the Cubillo and Gunner trial, certain witnesses called by the applicants who alleged they were also stolen children, and some of whom currently have writs issued against the Federal Government, were challenged on their claims.  One claimant admitted in evidence that he had been sent by his mother to St Mary’s hostel after she married a full blood man who ordered her to kill him because he was a ‘half‑caste’.  Documentary evidence was produced in relation to another witness to show that his parents consented to his being taken into care in order to receive an education.  A third admitted that his mother had placed him in St Mary’s for education.
These examples also illustrate that personal accounts of historical events, particularly in relation to people’s lives and in highly emotive contexts, cannot necessarily be taken at face value.

Lorna Cubillo and Peter Gunner seek damages from the Commonwealth arising from alleged mental and emotional distress and post traumatic stress syndrome.  They claim the harm was caused by their separation from their families as children (Gunner aged about 8 years; Cubillo aged 8 or 9 years) and by subsequent mistreatment, including sexual assaults, in church-run hostels.  They also seek aggravated and exemplary damages on the basis that the Commonwealth acted with cruel and reckless indifference to their welfare and rights.  Their claims are based on alleged false imprisonment, negligence, breach of statutory duty, breach of duty as a guardian and fiduciary duty.  

In its defence of the claim, the government has produced evidence to show that Peter Gunner had been told he had been abandoned and left to die by his mother when he was born because he was a ‘half-caste’.  Other evidence was produced to show that his mother consented to his removal for education and had several discussions with welfare authorities prior to his removal.  This casts serious doubt on the account given by Mr Gunner.

In relation to Lorna Cubillo, the Commonwealth claims that there is no evidence that Mrs Cubillo was removed at the instigation of the government.  The Commonwealth acknowledges that Mrs Cubillo was taken to the Retta Dixon Home run by missionaries in Darwin when she was 8 or 9 years old.  The Commonwealth produced evidence to show that the superintendent of the home visited the camp from which Mrs Cubillo was taken one or two days before she was driven to Darwin (and possibly on earlier occasions) and prepared the children for the journey, including through talking to parents.  It is possible to conclude that Mrs Cubillo’s family consented to the removal.  

In relation to the treatment that Gunner and Cubillo received at the hostels where they were housed, the government claims that it was not responsible for any individual criminal acts, such as sexual assaults, alleged to have occurred (while also leading evidence to refute those allegations). 

The case has not yet concluded.

The cases of Williams, Gunner and Cubillo are the first to be litigated and were presumably put forward as exemplary cases.  The inaccuracies and inconsistencies which have appeared through judicial scrutiny in the Williams case, and the need for a court to decide between the vastly different accounts put forward by either side in Cubillo and Gunner, demonstrate the need for claims to be proved before they can be accepted.  They also demonstrate the unreliability of HREOC’s methodology and conclusions based thereon, and the dangers of uncritically accepting claims against the public purse for monetary compensation.

4.  Quantifying Loss

There is no existing objective methodology for attaching a monetary value to the loss suffered by victims of alleged government failures of the type evident in relation to separated children.  There is no comparable area within the common law of judicial awards of compensation and no basis for arguing a quantum of damages from first principles.  Principles governing the quantification of damages at law can afford guidance (as stated by HREOC) but there would be enormous difficulties applying them in cases such as these.  

As can be seen from claims made by Mr Gunner and Ms Cubillo, the categories of alleged loss are extremely broad, including loss and injuries comprising personal injuries of a psychiatric and psychological kind, cultural deprivation, being loss of cultural, social and spiritual life associated with mothers and being associated with non-aboriginal Australia, loss of entitlements to ancestral lands, wanton and cruel indifference to their welfare and rights, and distress and humiliation.  HREOC itself listed ten possible heads of damage (recommendation 14) including disruption of family life, loss of native title rights, economic loss and loss of opportunities.

The assumption behind the HREOC analysis and the litigation brought to date appears to be that compensation should be paid for every negative manifestation in a person’s life whether or not that misfortune can be attributed to the events in which the government was allegedly involved.

This is consistent with the high price put on these compensation claims.  For example, the Tasmanian Aboriginal leader, Michael Mansell, has suggested a minimum of $50,000 for each person affected.
   The damages claimed in Cubillo and Gunner are $550,000 each.  In NSW Joy Williams sought between $1.9m and $2.5m plus general damages, interest on general damages and exemplary or aggravated damages.

Justice Abadee was moved to comment in that case on the extremely large and broad nature of the damages and compensation claimed and stated that “quantification of any loss are likely to be highly speculative if indeed justiciable” 
.  His Honour refers to the following observation he made at the trial, with which counsel for Ms Williams agreed:

“His Honour:  The plaintiff’s case is I got a borderline personality disorder and everything that has occurred to me ranging from substance abuse, to Methedrine, getting caught up with Roslyn Norton’s cult in Kings Cross, all the bad people I met, prostitution, illegitimacy, everything that has occurred in her life is related to that and if she had never developed that borderline personality disorder life would have been different, she would have been a totally different person.  She would have been a normal person who would have achieved the potential she achieved later on in life.  To quote Ms Adamson's (counsel's) words the other day, she would have found her price and life would have been different.  That is the proposition, I think I have fairly put it.”
  

Justice Abadee’s then stated that :

Even had liability been established the plaintiff’s case in these terms is rejected.  It involves a speculative proposition.  Indeed, one may go further and suggest that it is not merely a proposition that is essentially speculative in terms of the evidence, but one which is likely in terms of human experience to be also considered as speculative.  Be that as it may, it is also a proposition that does not reflect the uncertainties of life itself or matters of chance and possibilities of the type discussed in (case cited).  Next, the proposition, as formulated in no way reflects even questions of loss or opportunity. The “ifs” of the plaintiff’s life also involve many imponderables.
 

The same dilemma was expressed more bluntly in a newspaper editorial (Justice and the Stolen Generation) shortly after the release of the HREOC report:

A just system of compensation to individuals for the physical and psychic trauma of their separations would be extremely difficult to devise.  Should the size of the verdict depend on some sort of bizarre beauty parade of present-day misery or maladjustment?  Should those who conquered their circumstances be less eligible?  Should chances of success depend on the existence of a documentary trail – the more unfair given that many records were deliberately suppressed?  Where do such claims sit in the measure against those who – if not separated from their families – now suffer from other aspects of the neglect and abuse of past Aboriginal policies? 

The relevance of monetary compensation was also challenged more recently in another editorial (Apology now is progress to reconciliation):

Since Bringing Them Home was published in May 1997 and, indeed, throughout the Human Rights Commission’s inquiry, there has been a sub-text to the ‘sorry’ debate that the effects of the policies of the past can be absolved by monetary compensation. ... The Australian has argued that recognition of the wrongs and official apologies are more important than financial compensation and that, in any case, our legal system provides the correct avenue for civil actions against the perpetrators of removal, whether forced or for other reasons.

It is unlikely that any mechanism could objectively and equitably determine variable levels of compensation according to the experiences of individuals in a way that could satisfy their high expectations.  On the other hand, payment of a standard, lower rate of compensation would be inequitable as it would equate the different experiences of individuals.

In any event, serious issues are raised as to whether compensation would be economically feasible.  In deciding on a compensation scheme, governments would need to weigh up the relevant interests in paying massive amounts of money to one group of indigenous people.  The amount involved would depend on:

(a) the number of people adjudged as eligible for compensation; and

(b) the average amount of compensation.

The number of potential claimants depends on (a) what proportion of children are regarded as having been wrongfully separated, and (b) how many of their family and relatives would also be entitled to claim compensation (having regard to the HREOC Recommendation 4 concerning compensation not only for the individuals removed but also for family members who suffered, the children and descendants of those removed, and their communities – half of the current Northern Territory writs, for example, are from the children of allegedly separated children).

In relation to the actual number of separated children, HREOC estimated that (prior to the 1970s) this accounted for between one in ten and one in three of the Aboriginal population
.  The 1996 Census indicated that there were 157,000 Aboriginals and Torres Strait Islanders born before 1971 (i.e. aged over 25 as at 1996).  HREOC’s estimates of the proportion of separated children would suggest that between 15,700 and 52,300 of these adults could qualify for compensation.

The addition of their children, parents and siblings – without making any allowance for their communities – would increase the compensable population by perhaps 4 (or more) additional individuals per each separated child.  That would imply a total compensable population of somewhere between 78,500 (15,700 x 5) and 261,500 (52,300 x 5).

The amount of compensation per person is difficult to estimate, for the reasons previously indicated i.e. the lack of any relevant precedent and the broad nature of the suggested harm and loss (as per HREOC Recommendation 14).  HREOC itself did not nominate a specific figure but proposed simply “a minimum lump sum” per person (Recommendation 18).  The Williams, Gunner and Cubillo compensation claims imply figures ranging from $550,000 to more than $2m per person.

Taking HREOC’s upper figure of the number of people potentially entitled to compensation (261,500) and applying this to the Williams, Gunner and Cubillo claims ($550,000 - $2,000,000) implies fanciful sums ranging in the order of 25-90 per cent of national GDP for example.

A conservative calculation might be to assume average compensation of $100,000 per person and to assume a compensable population of less than HREOC’s 10 percent or the associated estimate of 78,500 e.g. by assuming that as many as 50 percent of the estimated one in ten separated children were not forcibly separated or were forcibly separated for good reason.  Such a calculation would imply a total compensation bill of approximately $3.9 billion i.e. 78,500 x 0.5 x $100,000.  Such a figure, which is based on conservative assumptions, is equivalent for example to four times the annual ATSIC budget.

With potential liability of such magnitude, it would be improper for any government to set up a system of determination that did not require rigorous standards of proof.  That is in effect what the current common law claims process involves.  Its substantial cost is overshadowed by the huge potential cost of not properly testing such claims.

Conclusion

Compensation would require a potentially massive transfer of resources within the community which would not necessarily target the most important need of separated children (family reunion) as identified by HREOC.  It could also ‘open the floodgates’ to demands for compensation for other historical injustices or perceived injustices.  The establishment of a compensation scheme or any dedicated process to progress claims would no doubt result in the raising of expectations by the very large number of people who might expect compensation on the basis of the broad criteria established by HREOC and promoted by some indigenous advocates.  A narrow approach on any of these criteria would create a new set of inequities or perceived inequities by those people.
Alternative Dispute Resolution

The government believes that the proposal to establish an “alternative dispute resolution tribunal” to resolve the compensation claims of those separated as children through a process of consultation, conciliation and negotiation, as proposed by Senator Bolkus, is misguided.  It is difficult to determine precisely what the proposal contemplates.  It appears to be predicated on the establishment of a compensation scheme.  The arguments against compensation have already been canvassed above and, in particular, the Commonwealth does not support the payment of monetary compensation to individuals in the absence of a legal liability to do so.

The proposal to have an alternative dispute resolution tribunal which utilises consultation, conciliation and negotiation confuses a range of alternative dispute resolution mechanisms.  Alternative dispute resolution covers a range of processes from the very informal, such as mediation, through to quasi-judicial at the formal end of the spectrum. According to the National Alternative Dispute Resolution Advisory Council, alternative dispute resolution processes can be divided into three broad categories:

· Facilitative:  where a third party advises only as to the process for resolving the dispute, rather than its content or outcome.  This type of alternative dispute resolution includes mediation and conciliation.

· Advisory:  where a third party investigates a dispute, provides advice as to the facts of the dispute, and recommends probable or desirable outcomes and a means of achieving them.  Investigation, expert appraisal and mini-trial fall within this approach.

· Determinative:  where a third party investigates the facts in dispute and makes a determination as to its resolution.  This approach includes arbitration and expert determination and includes the taking of evidence.

The proposal to establish a tribunal implies that determinative processes are contemplated, despite the fact that processes of consultation, conciliation and negotiation are also mentioned. 
The government believes that, even if it agreed to provide compensation, all claims would need to be subject to thorough inquiry and investigation.  Indeed, if there was to be an alternative dispute resolution process for the resolution of claims in this area, the Commonwealth’s contention would be that a tribunal would be the only alternative dispute resolution mechanism appropriate.  However, because it would have to determine extremely complex factual, and possibly even legal, matters in order to resolve disputed claims, a tribunal would be ill‑equipped to handle these disputes unless it operated in a similar manner to a court.  The current legal cases discussed above illustrate the complexity and highly contentious nature of claims in relation to child separation.  The process could not, therefore, be expected to be quicker, cheaper or necessarily avoid traumatic adversarial processes.

In this respect, it is not unusual for tribunals to adopt similar processes to courts.  This reflects the inherent advantages of a judicial approach to adjudication in terms of according natural justice.  For example, although most tribunals are not required to adhere to the formal rules of evidence, they often do so because the purpose of the rules is to exclude unreliable evidence and thereby maximise consistent decision making and just outcomes.  In any case, a commonsense approach to evidence may be adopted within the confines of the rules of evidence.  Justice Abadee in the Supreme Court stated in his judgement in the case of Williams that, on account of the ‘test case’ nature of the litigation, the novelty of the issues and the fact that it concerned matters arising from events occurring between 1942 and 1960:

The rules of evidence whilst they have been applied, such was done so with tolerance and with some degree of permissible flexibility.  It seems appropriate in the circumstances that an appellate court should have the full benefit of the evidence tendered and sought to be tendered.  Both parties have been given every opportunity to put before me available evidence.
  

The Commonwealth does not see that any alternative dispute resolution process could possibly be appropriate here unless it involved the rigorous testing of claims, in which case it does not see that a tribunal would provide any advantage over the normal litigation processes.

A final consideration regarding the establishment of a tribunal would be the question of cost.  It would be expensive to establish a new tribunal with the attendant administrative costs (there is no direct comparison, at least in terms of claimant numbers or even potential complexity, but the National Native Title Tribunal, by way of example, costs $24m p.a., exclusive of the costs of claimants and respondents involved in the process, and of actual Federal Court determinations).  There would be an inverse relationship between the cost of the tribunal (and the costs of parties appearing before it) and the actual costs of compensation, ie the less scrutiny and therefore cost associated with the tribunal’s processes, the greater the probable number (and quantum) of successful compensation claims, and vice versa.  In the government’s view, however, the basic problem with a statutory compensation scheme is that it would distract attention and resources from the primary needs (family reunion and the like) of the separated children.  

Finally, it should also be noted that HREOC itself did not propose its statutory scheme of compensation as a substitute for litigation.  Recommendation 20 specifically stated:

That the proposed statutory monetary compensation mechanism not displace claimants’ common law rights to seek damages through the courts.  A claimant successful in one forum should not be entitled to proceed in the other.

Term of reference:

4.
The impact of the Government’s response to recommendations of the Bringing Them Home report, with particular reference to the consistency of this response with the aims of the Council for Aboriginal Reconciliation.

Under section 5 of the Council for Aboriginal Reconciliation Act 1991, the Council was established to:

... promote a process of reconciliation between Aborigines and Torres Strait Islanders and the wider Australian community, based on an appreciation by the Australian community as a whole of Aboriginal and Torres Strait Islander cultures and achievements and of the unique position of Aborigines and Torres Strait Islanders as the indigenous peoples of Australia, and by means that include the fostering of an ongoing national commitment to cooperate to address Aboriginal and Torres Strait Islander disadvantage.

The government’s response to the BTH report is consistent with this objective.  The $63m package of initiatives included in the government’s response complement the government’s intention to foster reconciliation and to address the effects of socio‑economic disadvantage suffered by indigenous people in the four key areas of health, housing, education and employment.

In responding to the BTH report, the government has concentrated on initiatives which primarily assist with family reunion, and provide health and parenting services for those affected by separation policies.  It has also introduced measures to allow separated families access to their records and tell their stories, along with expanding culture and language maintenance programs.  These measures correspond with the Council for Aboriginal Reconciliation’s aim to promote reconciliation based on an appreciation of indigenous cultures and respect for their unique position as indigenous Australians.

The government’s measures are also consistent with the Council’s draft Declaration for Reconciliation, which includes the need to acknowledge the truth about our nation’s past, and to stop injustice and address disadvantage.

Term of reference:

5.
The consistency of the Government’s response to recommendations of the Bringing Them Home report with the hopes, aspirations and needs of members of the stolen generation and their descendants.

Although the BTH report purports to speak for all those indigenous children who were removed from their families, it is important to remember that the ‘stolen generation’ encompasses a broad range of people with differing views.  It includes people removed as children who believe that they are better off as a result.

The government’s response has acknowledged the trauma experienced by separated families and addressed specific needs for family reunion, counselling, parenting and emotional support.  It has provided improved access to records, opportunities for the people involved to tell their stories, and indigenous language and cultural maintenance programs.  It is a considered and positive response addressing the needs and reasonable expectations of those separated from their families.

The government deeply regrets the harm caused by past policies and practices which separated indigenous families and has publicly said so.  Through its response to HREOC’s recommendations and its continuing commitment to improving the quality of health care, housing, education and employment opportunities for indigenous Australians, the government trusts that we can all move forward towards equality and reconciliation.
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